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SCC File No. 39402 

IN THE SUPREME COURT OF CANADA 
(On Application for Leave to Appeal from the Court of Appeal for Ontario) 

B E T W E E N: 
MARY WAGNER 

Applicant 

- and -

HER MAJESTY THE QUEEN 
Respondent 

RESPONDENT’S MEMORANDUM OF ARGUMENT 

PART I: OVERVIEW 

A. The issue
1. The Applicant seeks leave under s. 40 of the Supreme Court Act to appeal the Ontario

Court of Appeal’s refusal to grant leave to appeal in a summary conviction appeal, which was

dismissed without reasons.  The Applicant seeks to have this Court consider the question

whether a foetus is a human being within the meaning of section 7 of the Charter.

B. Overview

2. The Applicant was convicted of mischief (interference with private property) and breach

of probation for disrupting the operations of an abortion clinic and speaking to women there,

contrary to the terms of two prior probation orders that required her to keep the peace and be of

good behaviour, prohibited the applicant from being on the premises of any abortion provider in

Ontario, and prohibited her from communicating with any person in such premises.

3. The Applicant did not deny committing the offences. She testified that she had gone to an

abortion clinic intending to disrupt operations and speak to women at the clinic who were

planning to have an abortion. She believed she was “called to protect unborn children” and

wanted the law in Canada to change and for abortion to be illegal. She agreed that she was

breaching a court order by attending inside the clinic but maintained that protecting human life
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took precedence over court orders. She also agreed that she had other options and could have 

done many other things than what she did that day. She also said that if convicted, she would 

likely repeat her actions and go back to another abortion clinic.   

4. This application does not satisfy the test for leave under s. 40 as it does not raise a 

genuine and serious question of law of sufficient "public importance" to warrant granting leave 

to appeal. The arguments lack merit and raise issues that have been long settled by this Court and 

upon which there is no disagreement between provincial appellate courts, and the Applicant 

offers no new evidence.  The application also suffers from being a collateral attack on the 

probation orders, which were not appealed or reviewed.   

C. Statement of facts 

5. The Applicant is an anti–abortion activist who, contrary to the terms of her probation 

orders, on August 15, 2012 entered an abortion clinic waiting room and was found talking to 

patients in an effort to dissuade them from having abortions. The clinic was on private property 

and locked, with public access controlled through a buzzer and video monitoring service and had 

two waiting rooms.  A two-waiting room system and controlled access to the clinic was 

implemented to protect patients from anti-abortion protesters.  The Applicant offered the waiting 

patients roses and pamphlets, including one that contained graphic images of aborted fetuses, 

causing the patients to become visibly upset.   

6. Patients were marshalled into the larger of the two locked waiting rooms and the 

Applicant attempted to gain access to them.  When the Applicant refused repeated requests to 

leave the clinic, the police were called.  The Applicant was removed by staff into the hallway of 

the building where she set up pamphlets, again attempting to dissuade patients from entering the 

clinic and from committing “murder”. She also told the staff they were killing babies and should 

find another job.  Ultimately, she was arrested by the police and charged with mischief 

(interference with private property) and breach of probation.   

7. The Applicant did not deny having committed the offences and testified that she had gone 

to the clinic with the intention of disrupting operations and speaking to women at the clinic who 

were planning to have an abortion. She gained access by following behind a couple who was 

entering the clinic. She believed she was called to protect unborn children and wanted the law in 

Canada to change and for abortion to be illegal. She had done this before and has been convicted 

and incarcerated in relation to anti-abortion protest activities including breaching “bubble zones” 
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outside abortion clinics. She agreed that she was breaching a court order by attending inside the 

clinic but maintained that protecting human life took precedence over court orders. She also 

agreed that she had other options and could have done many other things than what she did that 

day. She also said that if convicted, she would likely repeat her actions and go back to another 

abortion clinic. 

8. The Applicant attempted to defend the charges and relied on the following defences: 1)  

acting in the defence of others under s. 37 of the Criminal Code (since repealed and replaced by 

s. 34), 2)  the defence of necessity, 3) mistake of fact and 4) a claim that s. 223 of the Code was 

unconstitutional.  In her testimony she agreed that she was using the case “as a vehicle – a test 

case” to challenge s. 223, which excludes unborn children from the definition of “human being”. 

9. The Applicant was convicted on February 12, 2015 in the Ontario Court of Justice by 

Justice ODonnell of all summary conviction charges and her summary conviction appeal before 

Justice Dunnet was dismissed on December 22, 2016.  The Ontario Court of Appeal dismissed 

her in-writing leave to appeal application on September 14, 2020 without reasons.1   

PART II: STATEMENT OF QUESTIONS IN ISSUE  

A. Who should fit within the legal definition of “human being”?  

10. In order to attempt to satisfy the leave requirements the Applicant styles this as a “test 

case” about “the scope of Parliament’s authority to determine who should fit within the legal 

definition of ‘human being’ and determine whether the words ‘any one’ (in the Criminal Code 

and legislation across Canada) or “everyone” and “every individual” (in the Charter context) 

includes a foetus.”2  

11. This issue does not raise a pure question of law alone.  The Applicant “invites this court 

to accept the uncontested evidence of the Applicant’s experts that a new and unique human being 

comes into existence at the moment of its conception”3 when this evidence was carefully 

reviewed by the trial judge and found to add nothing new to the debate. The Applicant does not 

argue that the trial judge or summary conviction appeal court judge misapprehended evidence. 

                                                             
1 Application Record, Tab 2A - R. v. Wagner 2015 ONCJ 66 (Trial Decision) ¶1, 7-33; Tab 2B - 
R v. Wagner 2016 ONSC 8078 (Summary Conviction Appeal decision), ¶1, 4-11; Tab 2C - R. v. 
Wagner, endorsement of the ONCA, September 14, 2020. 
2 Application Record, Tab 3 - Applicant’s Memorandum of Argument, ¶5. 
3 Application Record, Tab 3 - Applicant’s Memorandum of Argument, ¶23. 
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12. This issue is not a question of public importance.  The issue is well-settled by this Court,  

by provincial appellate courts, and by international courts and tribunals; there is no conflict 

between the provincial appellate courts on this issue.  There is no new legal issue being raised in 

this application and there has been no change in the evidence or circumstances that would justify 

reopening the question. Indeed, the Applicant conceded before the Summary Conviction Appeal 

Court that this Court has already determined that the foetus is not a “person.”4 

B. Was the Applicant denied the right to furnish evidence in support of a defence 
under the Criminal Code based on its implications for abortion in Canada?  

13. The question whether the Applicant was denied the right to furnish evidence, as further 

set out below in the two sub-issues, does not raise a question of public importance, nor any 

unresolved legal issues or conflicts between the provincial appellate courts.  

1) The Applicant’s right to a fair and impartial trial was not violated by the denial of a 
viva voce evidentiary hearing. 

14. The Applicant was not denied an evidentiary hearing.  The courts below took her expert 

evidence at face value and determined that further viva voce evidence was not required for the 

following two main reasons: 

a. The legal issue raised by the Applicant has been determined many times, before other 
courts in Canada and around the world, and no new legal issue was now being raised; 
and 

 
b. The trial judge was entitled to find that “the science has not changed in 25 years, such 

that there has been no significant change in the circumstances or evidence which 
would warrant the courts assumption of jurisdiction over the status of the foetus”. 

The trial judge’s decision not to hear viva voce evidence, when “a full-fledged inquiry might lead 

no-where,” and where the Applicant’s arguments had no possibility of success, was well-within 

with the scope of his recognized powers as a trial judge to regulate the trial process.   

2) The Applicant was not wrongfully deprived of her defence under s. 37(1) of the 
Criminal Code. 

15. The Applicant cannot satisfy the requirements for self-defence which requires: 

a. that the accused or anyone under her protection has been unlawfully assaulted; 
 

b. that the accused has used force  to defend herself or anyone under her protection; and 

                                                             
4 Application Record, Tab 2B - R v. Wagner 2016 ONSC 8078 (Summary Conviction Appeal 
decision), ¶18. 
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c. that the accused has used no more force  than was necessary to prevent the assault 

from continuing.     [emphasis added] 

An unborn foetus is not “under her protection” (she had no pre-existing relationship to any of 

them or their mothers) and the Applicant did not apply “force” by speaking to the women 

seeking an abortion. An unborn foetus is also not “anyone.” 

PART III – STATEMENT OF ARGUMENT 

A. The test for a leave application under s. 40 of the Supreme Court Act. 

16. The Applicant seeks a third appeal in a summary conviction appeal matter, having been 

denied leave to appeal in the Ontario Court of Appeal, without reasons.   The Applicant may 

only appeal the dismissal of leave to appeal in a summary conviction matter by seeking leave 

through section 40 of the Supreme Court Act.5 (Section 691 of the Criminal Code provides a 

right of appeal to this Court only in respect of indictable matters.)  Section 40 provides a right of 

appeal, with leave, from a final order of a provincial court of appeal, on a question of law alone 

or of jurisdiction, and stipulates that leave shall only be granted where the issue is of such public 

importance that it ought to be decided by this Court.6  

17. The rights of appeal in summary conviction appeal matters narrow at each level of appeal 

and therefore a further appeal to this Court should not be broader than the court below. The 

Ontario Court of Appeal noted that a second level appeal from a summary conviction appeal 

decision to the Court of Appeal is considered “exceptional” and requires that the proposed 

question of law be “significant to the administration of justice in the province, beyond the 

specific case”, and that the appeal be based on strong grounds. Moreover, the Ontario Court of 

Appeal observed that “summary conviction proceedings are intended to be expeditious.”7 

[26] There is no sensible criminal law policy that would justify more extensive 
rights of appeal in relatively minor criminal matters than those available in the 
most serious criminal cases. As the relevant provisions of the Criminal Code 
indicate, this court's role in the appellate process in summary conviction 
proceedings is similar to the role played by the Supreme Court of Canada in 
appellate proceedings in indictable matters. Both the parallel statutory 
provisions and policy dictate that this court should, in [page649] exercising its 
discretion to grant a second appeal in a summary conviction proceeding, adopt 

                                                             
5 Section 40, Supreme Court Act, (R.S.C., 1985, c. S-26) 
6 R. v. Shea 2010 SCC 26. 
7 R. v. R.R. 2008 ONCA 497, ¶24, 27, 30-32 & 37; R. v. Smits 2012 ONCA 524, ¶27-28. 
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a similar approach to that taken by the Supreme Court of Canada on 
applications for leave to appeal in indictable offences. Furthermore, 
summary proceedings are intended to be expeditious. Routinely granting a 
second full appeal on the merits from the trial decision hardly furthers 
that goal. 

[27] The requirement that the applicant obtain leave to appeal in s. 839 
provides the mechanism whereby this court can control its summary conviction 
appeal docket. Access to this court for a second appeal should be limited to 
those cases in which the applicant can demonstrate some exceptional 
circumstance justifying a further appeal.  [emphasis added] 
 

18. It is the Respondent’s position that this application fails to satisfy the requirements of s. 

40. The Applicant’s arguments are not pure questions of law alone; the Applicant is asking this 

Court to reassess the evidence offered at trial.  The grounds also lack merit and they do not raise 

questions of such public importance that they ought to be decided by this Court, as further set out 

below. All of the issues raised have been long settled; this appeal is not so exceptional as to 

warrant a third appeal.  Lastly, granting a third level of appeal to his Court does not further the 

goal that summary conviction proceedings are to be expeditious. 

B. Who should fit within the legal definition of “human being”?  

1) Unborn foetuses are not human beings for the purposes of criminal law. 

19. All of the Applicant’s arguments hinge on the definition of a “human being”, and more 

particularly require that, for the purposes of the Canadian criminal law, the definition of a 

“human being” includes an unborn foetus.  Her argument is built upon an assumption that her 

expert evidence is correct, and that it necessarily determines this issue.  She invites this Court, in 

her ¶23 to take a different view of the evidence than the trial judge had, and “to accept the 

uncontested evidence of the Applicant’s experts that a new and unique human being comes into 

existence at the moment of its conception.” 

20. This not a pure question of law. The Applicant overlooks the trial judge’s findings of 

fact, which he made after carefully reviewing all of the Applicant’s expert evidence and having 

accepted it at face value.  The trial judge concluded that the Applicant did not offer evidence that 

was new or that reflected a change in circumstances such that further viva voce evidence was 

required, nor that would have permitted the trial judge to reopen this constitutional question. The 

SCAJ did not err in her review of the trial judge’s analysis nor did the Ontario Court of Appeal 

err in its analysis of the SCAJ.  The SCAJ observed that: 

a.  The trial judge correctly described the Applicant’s efforts to adduce “new evidence” 
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at trial as having “‘at best [paid] lip service’ to the question of how scientific 
knowledge had sufficiently changed since the 1980s to justify revisiting the Supreme 
Court’s decisions” and that “when he examined what the experts said in the materials, 
the trial judge found it ‘remarkably similar to the science reflected in the materials 
from the 1980s and even earlier – including the science described in the factums of 
the parties advocating for positions similar to the appellants in Borowski and 
Tremblay.”   
 

b. The SCAJ agreed that the evidence provided no support for the finding sought by the 
Applicant: that the foetus has rights under section 7 of the Charter or falls within the 
meaning of “anyone” in section 37 of the Criminal Code.8 

21. The Applicant also has built her arguments on the assumption that her expert scientific 

evidence must be determinative of the legal question.   But this Court has already held otherwise: 

the status of a foetus in law is a normative question and not a purely scientific classification. A 

child is only a person once it is born.9 

22. Moreover, this issue has been well-settled for some time.  The trial judge made the 

following observations, while reviewing a number of the relevant decisions: 

79   The issue of abortion rights and foetal rights is one of the most divisive 
issues in society. The controversy was particularly prominent in the last quarter 
of the last century. Indeed, in Canada it would surely rank among the most 
prominent social or political issues of that time. Coincidentally, one of the 
other great political issues in Canada at the time gave rise to the Charter of 
Rights, which has become the latest tool in the hands of the pro-choice and 
pro-life camps. Advocates on both sides of the issue have had resort to the 
court to seek to advance their positions. It was in light of that long history of 
jurisprudence that I asked the Crown and defence to address the issue of 
whether or not I should enter into a full-blown evidentiary hearing on the 
Charter issues.    …. 

100   On reviewing the authorities referred to above, it seems inescapable to 
me that the Crown comes to this constitutional contest armed with a quiver full 
of highly relevant and extremely authoritative decisions addressing the issue of 
foetal rights generally through the closing decades of the last century and the 
early years of this century. Whether or not those decisions address the issue of 
foetal rights under s. 7 of the Charter directly, those authorities nonetheless do 
not bode well for Ms. Wagner's position.10 

                                                             
8 Application Record, Tab 2B - R v. Wagner 2016 ONSC 8078 (Summary Conviction Appeal 
decision), ¶ 38-64 & 85 
9 Winnipeg Child and Family Services (Northwest Area) v. D.F.G., [1997] 3 S.C.R. 925, ¶12 
Tremblay v. Daigle, [1989] 2 S.C.R. 530, ¶38 
10 Application Record, Tab 2A - R. v. Wagner 2015 ONCJ 66 (Trial Decision) ¶70 & 100. 
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23. As the trial judge and the SCAJ correctly observed, the following relevant principles have 

already been determined by this Court and by other appellate courts in this country: 

a. The term “everyone” in the Charter does not extend to foetuses: "It was not the 
purpose of either s. 7 or s. 15 of the Charter to protect the rights of a foetus to life". 
The foetus may acquire other rights in Anglo-Canadian law, but those rights only 
crystallize once the foetus is born alive.11  
 

b. The criminal prohibition of abortion, in s. 251 of the Criminal Code violated s. 7 of 
the Charter and was deemed to be of no force or effect. This Court commented that 
while parliament likely has the right to impose restrictions on abortion, it is not the 
courts' job to "solve the abortion issue."  This Court declined to evaluate any claim to 
“foetal rights”.12 
 

c. The status of a foetus in law under the Quebec Charter and the Civil Code is a 
fundamentally “normative task”, rather than a scientific classification. The drafters of 
the Quebec Charter did not intend to create foetal rights. A “human being” or 
“person” under the Quebec Charter does not include a foetus.13   

 
d. Canada does not recognize the unborn child as a legal or juridical person (neither at 

common law nor in the civil law of Quebec.)  The only right recognized is that of the 
born person. It is open to parliament to legislate rights for unborn children, but the 
issue is not one of biological or spiritual status but of legal status.14  
 

e. A foetus is not included in the word "everyone" in s. 7 of the Charter, and the 
governing cases leave no room for the court to entertain the Appellant’s constitutional 
argument in favour of his right to protected expression permitting him to protest 
outside an abortion clinic.15   

24. Other international courts and tribunals have made the same findings: 

a. The unborn are not included within the definition of "person" as used in the 
Fourteenth Amendment of the Constitution of the United States.  “The law has been 
reluctant to endorse any theory that life, as we recognize it, begins before live birth or 
to accord legal rights to the unborn except in narrowly defined situations when the 

                                                             
11 Borowski v. Canada (Attorney General), 1987 CanLII 4890 (Sask C.A.), ¶63-65) (appeal to 
the SCC dismissed for mootness [1989] S.C.J. No. 14). 
12 R. v. Morgentaler, [1988] 1 S.C.R. 30, ¶3, 23, 35, 55, 58, 64 & 189). 
13 Tremblay v. Daigle, [1989] 2 S.C.R. 530, ¶38. 
14 Winnipeg Child and Family Services (Northwest Area) v. D.F.G., [1997] 3 S.C.R. 925, ¶11-
16. 
15 R. v. Demers, [2003] B.C.J. No. 75 (CA), ¶17, 23 & 24). 
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rights are contingent on live birth.” 16  
 

b. The foetus cannot, in English law, have any right of its own at least until it is born 
and has a separate existence from the mother. 17 
 

c. The foetus as “no absolute right to life”.18  

2) Section 223(1) of the Criminal Code is constitutionally compliant. 

25. The Applicant’s arguments about unconstitutionality are built upon a series of 

assumptions.  In her ¶25 the Applicant assumes “the truth of the opinion of the Applicant’s 

uncontradicted experts”: that every “individual” (who is protected by s. 15 of the Charter)  

means a natural “human being.” The Applicant therefore assumes that the meaning of “human 

being” includes every unborn child.  Finally, the Applicant reasons based on these assumptions, 

that to the extent that s. 233(1) excludes every individual, it cannot be considered constitutionally 

compliant under s. 15(1) of the Charter.19  

26. These “assumptions” are without any support in the evidence or in law. As noted above, 

the trial judge made a finding of fact that the science has not changed appreciably over the last 

25 years. The SCAJ also rejected the Applicant’s argument that Parliament is “bound by the 

scientific evidence defining human being”, and if it were otherwise that there is “no 

constitutional limit to what Parliament will do when it comes to matters of life and death.”  As 

the SCAJ noted, this reliance on science to the exclusion of all other considerations ignores the 

fact that “we live in a constitutional democracy and that we are protected against arbitrary 

legislation by the democratic process and our courts ability to review legislation for 

constitutionality.” It also ignores the pronouncements by this Court that these questions are 

fundamentally normative rather than purely scientific.20 

3) Section 7 of the Charter is not violated by s. 223(1) of the Criminal Code. 

27. The Applicant’s argument under section 7 again depends on her factual assumptions that 

                                                             
16 Roe v. Wade (1973), 410 U.S. 113 (U.S.S.C.), pages 37-38 & 40) 
17 England - Paton v. United Kingdom; Paton v. Trustees of BPAS, [1978] 2 All E.R. 987 
(Q.B.D.), p. 989-990.) 
18 European Human Rights Tribunal Paton v. United Kingdom (1980), 3 E.H.R.R. 408.) 
19 Applicant’s Memorandum of Argument, C25. 
20 Application Record, Tab 2B - R v. Wagner 2016 ONSC 8078 (Summary Conviction Appeal 
decision), ¶42-44; Tremblay v. Daigle, [1989] 2 S.C.R. 530, ¶38; British Columbia v. Imperial 
Tobacco Canada Ltd, 2005 SCC 49, ¶62, 66, 67. 
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underpin her definition of “human being” and extends it to “everyone.”  The argument suffers 

from the same problems as already have been identified.  

4) Section 1 of the Charter does not arise. 

28. Neither the trial or summary conviction appeal court addressed this question as it was not 

necessary. 

C. Was the Applicant denied the right to furnish evidence in support of a defence 
under the Criminal Code based on its implications for abortion in Canada?  

1) Viva voce evidence was not required to determine the admissibility of expert 
evidence. 

29. The Applicant was not denied an evidentiary hearing. The trial court considered at face 

value the expert evidence the Applicant tendered and simply decided further viva voce evidence 

was not required in order to determine the issues.  The SCAJ upheld that conclusion, noting: 

[50] However, [the trial judge] considered that it would be neither desirable 
nor appropriate to enter into “a full-fledged evidentiary hearing that might lead 
nowhere,” especially if the appellant was asking that he overturn the Supreme 
Court “in circumstances where there has been no material intervening change 
in the law or the relevant science or other facts.”21 
 

30. The SCAJ upheld the trial judge’s ruling that a full evidentiary hearing was not 

necessary, for the following two main reasons: 

a. The legal issue raised by the Applicant has been raised many times before other 
courts and there was no new legal issue raised; and 
 

b. The trial judge was entitled to find that, taking the applicant’s expert evidence at face 
value,  “the science has not changed in 25 years, such that there has been no 
significant change in the circumstances or evidence which would warrant the courts 
assumption of jurisdiction over the status of the foetus”.22 
 

31. The Applicant does not now argue, nor did she before the Ontario Court of Appeal, that 

either the SCAJ or the trial judge misapprehended the evidence in any way.23 

                                                             
21 Application Record, Tab 2B - R v. Wagner 2016 ONSC 8078 (Summary Conviction Appeal 
decision), ¶50 
22 Application Record, Tab 2B - R v. Wagner 2016 ONSC 8078 (Summary Conviction Appeal 
decision), ¶45 – 85, and especially 74 – 76. 
23 Application Record, Tab 2B - R v. Wagner 2016 ONSC 8078 (Summary Conviction Appeal 
decision), ¶78-80 



11 
 

 

32. The decision whether to permit viva voce evidence to be called at a trial is part of the trial 

court’s inherent jurisdiction to control its own process. A trial court’s case management powers 

include the power to exclude evidence that is irrelevant, immaterial or otherwise inadmissible.  It 

is also well-recognized that a trial judge may require an “offer of proof” before a voir dire is 

embarked upon, to determine whether the evidence is relevant and whether the time required to 

hear the evidence is necessary, thereby ensuring a trial is run effectively and that judicial 

resources are used constructively.24 

33. The trial judge’s decision in this case not to hear viva voce evidence was well within 

these inherent powers to regulate the trial process.  The trial judge asked for an “offer of proof” 

concerning the evidence of the proposed experts and, for the purposes of determining the 

relevance of the evidence, took the expert evidence at face value.  The trial judge asked counsel 

to address the key question:  had the science materially changed since the Supreme Court of 

Canada abortion cases were decided? The trial judge had an ample foundation for his findings of 

fact and conclusions that there had been no material change in the science, which were upheld by 

the SCAJ: 

a. Trial Judge: “a full-fledged inquiry might lead no-where,” the “proposed evidence 
‘falls far, far short of, fundamentally [shifting] the parameters of the debate”, the 
proposed evidence “fails to demonstrate a material change in scientific knowledge 
that is capable of changing the legal status of the foetus”, and finally: 

105   However, what is material for these purposes is not what [the 
experts] say, rather how what they say is materially different from the 
scientific understanding of twenty-five years ago. That is what I asked 
counsel to address in the material to be filed. It goes without saying that 
science and technology generally have advanced in tens of thousands of 
ways, since the 1970s and 1980s, but that was not the question. I did not 
need anyone’s assistance to figure that out. One fundamental 
requirement for all evidence in the trial is that it be material; that 
fundamental requirement was no less operative in terms of my request of 
Ms. Wagner’s counsel, namely that the proposed evidence demonstrate 
how the relevant science has changed materially in the intervening 
decades. While the science and technology available to specialists in the 
field of human foetal development have undoubtedly advanced by leaps 
and bounds in a quarter-century, it does not appear to me that the science 
underlying the fundamental assertion by Ms. Wagner that human life 

                                                             
24 Application Record, Tab 2B - R v. Wagner 2016 ONSC 8078 (Summary Conviction Appeal 
decision), ¶46-48’ R. v. Pires and Lising, 2005 SCC 66, ¶33-35; R. v. Felderhof, [2003] O.J. 
No. 4819 (C.A.), ¶40 & 57; R. v. Kutynec, [1992] O.J. No. 347 (C.A.); R. v. Durette, [1992] O.J. 
No. 1044 (C.A.) 
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begins at conception has been shown in the material tendered to have 
altered in any material fashion. 

106  I have been careful to challenge myself as to whether my various 
educational and intellectual limitations with respect to the various "-
ologies" may lie at the root of my conclusion, but am satisfied that it is 
not so. The concepts in play here are not such that one has to be in line 
for a Nobel Prize in embryology to make sense of the material presented. 
The unfortunate fact for Ms. Wagner in relation to the material presented 
to me is that the 1980s were not some kind of medico-legal dark ages out 
of which we have now been elevated into a post-2000 renaissance of 
discovery. When I look at what Drs. Condie and Thorp say, it strikes me 
as remarkably similar to the science reflected in materials from the 1980s 
and even earlier. 
 

b. SCAJ: The SCAJ agreed with the trial judge that there was no need for a full 
evidentiary hearing, noting: 

80   Indeed, the appellant’s description of her proposed evidence on this 
appeal supports the trial judge’s conclusion that, given the existing 
appellate case law on the issue, this evidence could not have assisted her. 
The appellant does not suggest that the experts would have been 
prepared to testify about the kind of material change in the science that 
could make a difference in this case. This lends support to the trial 
judge’s suggestion that “it appears… in light of the foregoing that no 
such credible medical or scientific evidence likely exists.”25 
 

2) The Applicant was not wrongfully deprived of her defence under s. 37(1) of the 
Criminal Code. 

34. The legal principles of self defence are well-settled. Self defence, under the former 

section 37 has both subjective and objective components. If the Crown disproves beyond a 

reasonable doubt any one of the elements of self defence, the defence is unavailable to an 

accused.   This defence requires: 

a. that the accused or someone under her protection has been unlawfully assaulted; 
 

b. that the accused has used force  to defend herself or someone else; and 
 

c. that the accused has used no more force than was necessary to prevent the assault 
were prevented from continuing.26   [emphasis added] 

                                                             
25 Application Record, Tab 2A - R. v. Wagner 2015 ONCJ 66 (Trial Decision) ¶75, 76, 101-111, 
126; Tab 2B - R v. Wagner 2016 ONSC 8078 (Summary Conviction Appeal decision), ¶80 & 
85; R. v. Felderhof, [2003] O.J. No. 4819 (C.A.), ¶57. 
26 R. v. Grant, 2016 ONCA 639, ¶85-87. 
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35. In this case the SCAJ upheld the trial judge’s conclusions that, even assuming for the 

sake of argument that a foetus was “anyone” or “someone” and an abortion would be an 

“assault,” the defence in s. 37 was not available to the Applicant for two reasons: 

a. The foetuses at the clinic were not “under the protection” of the Applicant; and 
 

b. The Applicant did not apply “force” when she spoke to the women in the clinic.27 
 

i. The unborn foetuses were not “under the protection” of the Applicant. 
36.  The SCAJ upheld the trial judge’s conclusion that the interpretation of the words “under 

her protection” could not be so broad as to allow everyone to rescue anyone. That would make 

the defence meaningless and available to virtually anyone.  The SCAJ correctly observed that, in 

each case in the governing case law, the accused who was able to rely on the defence had a pre-

existing relationship with the person being protected, such as: a father-like relationship, a former 

boyfriend, people who co-habit, and one bouncer at a bar being under the protection of another 

bouncer at the same bar.28 

37. The SCAJ correctly held that the Applicant’s claim to having a “calling” to intervene to 

protect a foetus did not give her an entitlement or legal duty under section 37 to protect that 

foetus. The Applicant “had no relationship whatsoever” with any of the women at the abortion 

clinic, and accordingly, the foetuses were not under her protection.29 

ii. The Applicant did not apply “force.” 

38. An assault is the intentional application of “force”. “Mere words” cannot constitute 

conduct amounting to an assault; the words must amount to a threatening act or gesture. By the 

same token, mere touching without consent and even without a minimum level of violence may 

constitute “force.”  As the trial judge noted, there are at least 18 provisions in the Code which all 

use the term “force”, and which appear to “refer to an act of violence or constraint or something 

                                                             
27 Application Record, Tab 2B - R v. Wagner 2016 ONSC 8078 (Summary Conviction Appeal 
decision), ¶115-146. 
28 Application Record, Tab 2A - R. v. Wagner 2015 ONCJ 66 (Trial Decision) ¶47-48; Tab 2B - 
R v. Wagner 2016 ONSC 8078 (Summary Conviction Appeal decision), ¶124-132; R. v. Foley, 
[2000] O.J. No. 5204 (SC), ¶56-62; R. v. Tracey, [2008], O.J. No. 2465 (SC), ¶92-95; R. v. 
Webers, [1994] O.J. No. 2767 (Gen Div.), ¶49; R. v. Bloxom, [2009] O.J. No. 1933 (OCJ), ¶58 
29 Application Record, Tab 2B - R v. Wagner 2016 ONSC 8078 (Summary Conviction Appeal 
decision), ¶132. 
 



14 
 

 

similar”.30   

39. The SCAJ upheld the trial judge’s rejection of the Applicant’s argument that the word 

“force” should be construed broadly to include what she described in her argument as her 

“fighting words” and “verbal assault” that were accompanied by a graphic image of an aborted 

child.  The SCAJ observed that this argument was in fact contradicted by the Applicant’s own 

evidence that her actions were anything but violent or forceful. She had testified: “if somebody 

has indicated that, ‘I don’t want to talk to you,’ if they have said that, or – then I – I don’t 

continue dialoguing with them.”31 

iii. An unborn foetus is not “anyone” or “someone.” 

40. Even though this was not necessary to dispose of the summary conviction appeal, the 

SCAJ also concluded that “someone” in s. 37 does not include an unborn child.  Anyone or 

someone means the same thing as “person”; the two terms are used interchangeably in the 

Criminal Code and are consistent with the French version of s. 37.  A “person” does not include 

an unborn child.32 

iv. Alternatively, self-defence under s. 34 of the Code is not available to this 
Applicant. 

41. The SCAJ also rejected the Applicant’s argument that the trial judge erred by considering 

the availability of self defence under the new section 34.  The SCAJ noted that it was the 

Applicant’s original position at trial that she should have the benefit of whichever self-defence 

provision better served her, and then later changed her position and argued that she was not 

relying on the new section 34.  The SCAJ observed that the trial judge was correct to consider 

any available defence, whether or not it was relied on by the accused.  Ultimately the trial judge 

                                                             
30 R. v. Judge, (1957), 118 C.C.C. (3d) 410 (Ont. CA); R. v. Byrne, [1968] B.C.J. No. 106 (CA), 
¶6-14;  
see also R. v. Toth, [1991] B.C.J. No. 506 (CA), p. 13 of the pdf copy; R. v. A.Z., [2000] O.J. 
No. 4080 (CA), ¶6; Application Record, Tab 2A - R. v. Wagner 2015 ONCJ 66 (Trial Decision) 
¶39-43 
31 Application Record, Tab 2A - R. v. Wagner 2015 ONCJ 66 (Trial Decision) ¶37-46; Tab 2B - R v. 
Wagner 2016 ONSC 8078 (Summary Conviction Appeal decision), ¶133-138; Transcript December 12, 
2013, p. 50-51 
32 Application Record, Tab 2B - R v. Wagner 2016 ONSC 8078 (Summary Conviction Appeal decision), 
¶117-123; R v Manning, [1994] BCJ No 1732 (Prov. Ct.), ¶15-19; See also the cases cited in the section 
dealing with the constitutionality of s. 223 
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found that self defence was not available to the Applicant under either of the two provisions.33 

42. The trial judge concluded that the Applicant was disentitled to self-defence under the new 

s. 34 provision as her conduct was not reasonable, having regard to the following two factors 

mandated by s. 34(2):  

a. there were other means available to the Applicant to respond to the potential use of 
force (abortion), including raising a legal challenge to abortion by way of an 
application to Superior Court; and  
 

b. the Applicant knew that the threat of force she was responding to (abortion) was 
lawful at the time.34  

D. Additional issue:  This application is an impermissible collateral attack on the 
probation orders. 

43. If the Applicant wanted to challenge the terms of her probation orders, she should have 

appealed those terms, either seeking to have them varied or set aside.  She did not do so.35  

Instead she deliberately and flagrantly flouted the probation orders simply because she disagreed 

with them.  Her application for leave to appeal can be dismissed on this basis alone. 

44. A court order must be treated as final and must be obeyed unless it is been set aside on 

appeal or lawfully quashed.  This applies even where the Applicant is attempting to make a 

constitutional challenge to the enforcement of that order and to an allegation that she had 

disobeyed it.  As this Court held in Canada (Canadian Human Rights Commission) v. Taylor, 

[1990] 3 S.C.R. 892, and which was applied by the Ontario Court of Appeal in Domm:36   

If people are free to ignore court orders because they believe that their 
foundation is unconstitutional, anarchy cannot be far behind. The citizens' 
safeguard is in seeking to have illegal orders set aside through the legal 
process, not in disobeying them.   
 

                                                             
33 Application Record, Tab 2A - R. v. Wagner 2015 ONCJ 66 (Trial Decision) ¶34; Tab 2B - R v. 
Wagner 2016 ONSC 8078 (Summary Conviction Appeal decision), ¶105-112. 
34 Application Record, Tab 2A - R. v. Wagner 2015 ONCJ 66 (Trial Decision) ¶52-58. 
35 The Applicant had appealed the custodial portion of her sentence that had been imposed by 
Clements J. but she did not seek to set aside or vary the terms of the 3-year probation order that 
is at issue on this appeal: R. v. Wagner, 2012 ONSC 5461, ¶1-2 (sentence appeal decision of 
Campbell J.); Application Record, Tab 2A - R. v. Wagner 2015 ONCJ 66 (Trial Decision) ¶137-
144 
36 R. v. Domm, [1996] O.J. No. 4300 (CA), ¶24; lv. to appeal to the SCC refused [1997] 
S.C.C.A. No. 78. 
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45. The purpose of the rule against collateral attacks is to maintain respect for the

administration of justice and to avoid the uncertainty caused by persons acting on their own

subjective assessment of the validity of an order.  As Justice Doherty in Domm observed: “If

those [court] orders can be disobeyed and then challenged when proceedings are taken in respect

of the breach, the authority of the court is reduced to little more than a mirage.”37

46. By way of example, an accused person’s attempt to challenge the validity of a similar

order prohibiting abortion protests (an injunction), in defence of a charge of breach of that order, 

was rejected by the Ontario Court of Appeal as an impermissible collateral attack in the case of

Gibbons.38

PART IV – COSTS 

47. Costs should not be ordered in this criminal matter.

PART V – ORDER SOUGHT 

48. The Respondent requests that the application for leave to appeal be dismissed.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 14th day of December 2020 by, 

_________________   
Susan L. Reid 
of Counsel for the Respondent

37 R. v. Domm, [1996] O.J. No. 4300 (CA), ¶11-17, 23-26, 29, 31 34, 39, 44-45; lv. to appeal to 
the SCC refused [1997] S.C.C.A. No. 78; R. v. Litchfield (1993), 86 CCC (3d) 97, ¶14-15 (SCC) 
R v. Oliveira, [2009] O.J. No. 1002 (CA), ¶25; R. v. J.S., [2007] O.J. No. 4049 (SC), ¶15 and 17 
38 R. v. Gibbons, 2015 ONCA 47, ¶9; upholding 2013 ONSC 1403, ¶33-36.   
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Analysis


1. Abortion. Whether father a victim (Art.
25).


A potential father is so closely affected
by the termination of his wife's pregnancy
that he may claim to be a victim [2] .


2. Unborn child. Right to life (Art. 2).
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limitation justifying termination of a
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3. Abortion. Failure to consult father. Denial
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DECISION AS TO ADMISSIBILITY


The Facts


1.  The applicant is a citizen of the United
Kingdom born in 1944. He is a steel worker by
profession.


2.  From his statements and the documents
submitted by the applicant it appears that he
was married to Joan Mary Paton on 10 October
1974. On 12 May 1978 he was told by his wife
that she was eight weeks pregnant and intended
to have an abortion. On 17 May 1978 the
applicant applied to the High Court of Justice
for an injunction to prevent the abortion from
being carried out. The original defendants to the
application were Dr. Peter Frederick Knight,
the manager of the Merseyside Nursing Home
at which two doctors had given certificates in
accordance with section 1 of the Abortion Act
1967 (hereinafter called the '1967 Act' ), and the
applicant's wife.


3.  Section 1 (1) of the 1967 Act permits
the termination of a pregnancy by a registered
medical practitioner if two registered medical
practitioners find:


• (a)  that the continuance of the pregnancy
would involve risk to the life of the
pregnant woman, or of injury to the
physical or mental health of the pregnant
woman or any existing children of her
family, greater than if the pregnancy were
terminated; or
• (b)  that there is a substantial risk that if
the child were born it would suffer from


such physical or mental abnormalities as
to be seriously handicapped.


The certificate in the present case was issued
under paragraph (a) (injury to the physical or
mental health of the pregnant woman). 1


4.  The application was heard and decided by
Sir George Baker, the President of the Family
Division of the High Court of Justice, sitting
at Liverpool on 24 May 1978. At the hearing
leave was granted to amend the writ by deleting
Dr. Knight and by adding as defendants the
trustees and director of the British Pregnancy
Advisory Service, by which the Merseyside
Nursing Home was owned and operated.


5.  In his oral submissions counsel for the
applicant conceded that the 1967 Act had been
complied with.


6.  As to the question whether, in English law,
the unborn child has a right to life, which could
be invoked by the father, reference was inter
alia made, on the one hand, to Roman law,
where abortion without the father's consent was
a crime, and, on the other, to the United States
*410  Supreme Court's decision in Planned
Parenthood of Central Missouri v. Danforth
2 where the Court, by a majority, held that
the State of Missouri 'may not constitutionally
require the consent of the spouse … as a
condition for an abortion …'


Counsel for the applicant observed:
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I do not pretend to be, by size of shape
or feat, a 'Foetal Advocate', but I have
endeavoured, whilst I have been developing
the submissions to your Lordship, to look
at it in that context. If the foetus has some
kind of right to have its life preserved it
might be possible to spell out of that a
derivative right in the father. Everything is
against that particular notion. It comes to
this: the Supreme Court's decision has got
to be wrong, admittedly although they are
in a different jurisdiction in dealing with
different principles. The fact a man has got
a right to father children, in the face of the
Abortion Act does not entitle him to cause
a wife whose health may be at risk to bear
that risk and produce a child. The fact he
has got some interest in the child has been
urged by some of the authorities both in the
Commonweath and in America, but in this
country they are against any such notion.


7.  The President dismissed the application. He
stated that an injunction could be granted only
to restrain the infringement of a legal right; that
in English law the foetus has no legal rights
until it is born and has a separate existence
from its mother, and that the father of a foetus,
whether or not he is married to the mother, has
no legal right to prevent the mother from having
an abortion or to be consulted or informed
about a proposed abortion, if the provisions of
the 1967 Act have been complied with. 3


8.  The abortion was carried out within hours of
the dismissal of the application.


Complaints


The applicant contends that the law of England
and Wales violates:


• (1)  Articles 2 and/or 5 of the Convention
in that it allows abortion at all, and/or that
it denies the foetus any legal rights;
• (2)  Articles 6 and/or 8 and/or 9 of the
Convention in that, if the provisions of the
1967 Act are complied with, it denies the
father of a foetus, whether or not he is
married to the mother:


• (a)  a right to object to a proposed
abortion of the foetus; and/or
• (b)  a right to apply to the Courts for
an order to prevent or postpone the
proposed abortion; and/or
• (c)  a right to be consulted about the
proposed abortion; and/or
• (d)  a right to be informed about the
proposed abortion; and/or
• (e)  a right to demand, in
a case where registered medical
*411  practitioners have given
certificates under section 1 of the
1967 Act, that the mother be
examined by a different registered
medical practitioner or practitioners
appointed by the father or by and
upon his application to a designated
court, tribunal or other body; and/or
• (f)  a right to demand that
the registered medical practitioners,
who examine the mother to decide
whether or not to give certificates
under section 1 of the 1967
Act, should be independent of the
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institution or organisation at or by
which the abortion will be carried out
should such certificates be given.


The applicant states that it is the object of his
petition 'to obtain the opinion of the European
Court and the Commission of Human Rights
upon the (above) contentions' and 'to secure
such amendments of the law of England and
Wales as may be necessary to remove such
violations of the Convention that the Court and
Commission may find presently exist' .


The applicant finally submits with regard to
Article 26 of the Convention (exhaustion of
domestic remedies ) that his application to the
High Court 'was for an injunction. An abortion
having been carried out on Mrs. Paton within
hours of the dismissal of the application, it was
not legally possible to pursue the application
further. An injunction is an equitable remedy. It
is a maxim of equity that equity does nothing
in vain. Accordingly, the dismissal of the
application on 24 May 1978 by the President
of the Family Division of the High Court of
Justice marked the exhaustion of the applicant's
domestic remedies' .


THE LAW


1.  The applicant complains of the refusal, by
the High Court of Justice, of his application
for an injunction to prevent the termination
of his wife's pregnancy. He submits that the
Abortion Act 1967 , under which this abortion


was authorised and eventually carried out,
violates Articles 2 and/or 5, 6, 8 and 9 of the
Convention.


2.  The Commission accepts that the applicant,
as potential father, was so closely affected by
the termination of his wife's pregnancy that
he may claim to be a 'victim' , within the
meaning of Article 25 of the Convention, of
the legislation complained of, as applied in the
present case. The Commission here refers to its
decision on the admissibility of Application No
2758/66. 4 The applicant in that case, a widow,
complained that her husband had been killed
in violation of Article 2 of the Convention,
and the Commission assumed by implication
that, for the purpose of that complaint, she
fulfilled the 'victim' condition of Article 25.
The Commission further recalls *412  that, in
Application No. 5961/72, 5 it accepted, again
by implication, that the widow and the children
of Mohamed Amekrane could claim to be
'victims' —not only under Article 8, but also
under Articles 3 and 5 of the Convention—of
the measures taken against their late husband
and father.


3.  The Commission also accepts that
the present applicant, by his unsuccessful
application to the High Court for an injunction,
has exhausted the only available 'domestic
remedy' in the sense of Article 26 of the
Convention.


4.  The Commission, therefore, has to
examine whether this application discloses any
appearance of a violation of the provisions of
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the Convention invoked by the applicant, in
particular Articles 2 and 8. It here recalls that
the abortion law of High Contracting Parties
to the Convention has so far been the subject
of several applications under Article 25. The
applicants either alleged that the legislation
concerned violated the (unborn child's) right
to life (Article 2) or they claimed that it
constituted an unjustified interference with
the (parents') right to respect for private
life (Article 8). Two applications invoking
Article 2 were declared inadmissible by the
Commission on the ground that the applicants
—in the absence of any measure of abortion
directly affecting them by reason of a close
link with the foetus—could not claim to
be 'victims' of the abortion laws complained
of. 6 One application, 7 invoking Article 8,
was declared admissible by the Commission,
in so far as it had been brought by two
women. The Commission, and subsequently
the Committee of Ministers, concluded that
there was no breach of Article 8. 8 That
conclusion was based on an interpretation of
Article 8 which, inter alia , took into account
the High Contracting Parties' law on abortion
as applied at the time when the Convention
entered into force. 9


The question whether the unborn child is
covered by Article 2 was expressly left open
in Application No. 6959/75 10 and has not yet
been considered by the Commission in any
other case. It has, however, been the subject
of proceedings before the Constitutional Court
of Austria, a High Contracting State in
which the Convention has the rank of
constitutional law. In those proceedings the
Austrian Constitutional Court, noting the


different view expressed on this question in
legal writings, found that Article 2 (1), first
sentence, interpreted in the context of Article
2, paras. (1) and (2), does not cover the unborn
life. 11


6.  Article 2 (1), first sentence, provides:
'Everyone's right to life *413  shall be
protected by law' (in the French text: ' Le droit
de toute personne à la vie est protégé par la
loi ' ). The Commission, in its interpretation
of this clause and, in particular, of the terms
'everyone' and 'life' , has examined the ordinary
meaning of the provision in the context both
of Article 2 and of the Convention as a whole,
taking into account the object and purpose of
the Convention.


7.  The Commission first notes that the term
'everyone' ( 'toute personne' ) is not defined in
the Convention. It appears in Article 1 and in
Section I, apart from Article 2 (1), in Articles 5,
6, 8 to 11 and 13 . In nearly all these instances
the use of the word is such that it can apply
only postnatally. None indicates clearly that it
has any possible prenatal application, although
such application in a rare case— e.g. under
Article 6 (1)—cannot be entirely excluded.


8.  As regards, more particularly, Article
2, it contains the following limitations of
'everyone's' right to life enounced in the first
sentence of paragraph (1):


• —a clause permitting the death penalty
in paragraph (1), second sentence: 'No one
shall be deprived of his life intentionally
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save in the execution of a sentence of a
court following his conviction of a crime
for which this penalty is provided by law' ;
and
• —the provision, in paragraph (2), that
deprivation of life shall not be regarded
as inflicted in contravention of Article 2
when it results from 'the use of force which
is no more than absolutely necessary' in
the following three cases: 'In defence of
any person from unlawful violence' ; 'in
order to effect a lawful arrest or to prevent
the escape of a person lawfully detained' ;
'in action lawfully taken for the purpose of
quelling a riot or insurrection' .


All the above limitations, by their nature,
concern persons already born and cannot be
applied to the foetus.


9.  Thus both the general usage of the term
'everyone' ( 'toute personne' ) of the Convention
(para. 7 above) and the context in which this
term is employed in Article 2 (para. 8 above)
tend to support the view that it does not include
the unborn.


10.  The Commission has next examined, in
the light af the above considerations, whether
the term 'life' in Article 2 (1), first sentence, is
to be interpreted as covering only the life of
persons already born or also the 'unborn life' of
the foetus. The Commission notes that the term
'life' , too, is not defined in the Convention.


11.  It further observes that another, more recent
international instrument for the protection of
human rights, the American Convention on
Human Rights of 1969 , contains in Article 4
(1) , first and second sentences, the following
provisions expressly extending the right to life
to the unborn:


Every person has the right to have his life
respected. This right shall be protected by
law and, in general, from the moment of
conception.


12.  The Commission is aware of the wide
divergence of thinking on the question of where
life begins. While some believe that it starts
*414  already with conception others tend to
focus upon the moment of nidation, upon the
point that the foetus becomes 'viable' , or upon
live birth.


13.  The German Federal Constitutional Court,
when interpreting the provision 'everyone has a
right to life' in Article 2 (2) of the Basic Law ,
stated as follows: 12


Life in the sense of the historical existence
of a human individual exists according
to established biological and physiological
knowledge at least from the 14th day
after conception (Nidation, Individuation)
… The process of development beginning
from this point is a continuous one so
that no sharp divisions or exact distinction
between the various stages of development
of human life can be made. It does not
end at birth: for example, the particular
type of consciousness peculiar to the human
personality only appears a considerable time
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after the birth. The protection conferred by
Article 2 (2) first sentence of the Basic
Law can therefore be limited neither to the
'complete' person after birth nor to the foetus
capable of independent existence prior to
birth. The right to life is guaranteed to every
one who 'lives'; in this context no distinction
can be made between the various stages
of developing life before birth or between
born and unborn children. 'Everyone' in
the meaning of Article 2 (2) of the Basic
Law is 'every living human being', in other
words: every human individual possessing
life; 'everyone' therefore includes unborn
human beings.


14.  The Commission also notes that, in a
case arising under the Constitution of the
United States, 13 the State of Texas argued
before the Supreme Court that, in general, life
begins at conception and is present throughout
pregnancy. The Court, while not resolving
the difficult question where life begins, found
that, 'with respect to the State's important
and legitimate interest in potential life, the
“compelling” point is at viability' .


15.  The Commission finally recalls the
decision of the Austrian Constitutional Court
mentioned in paragraph 6 above which, while
also given in the framework of constitutional
litigation, had to apply, like the Commission
in the present case, Article 2 of the European
Convention on Human Rights.


16.  The Commission considers with
the Austrian Constitutional Court that, in
interpreting the scope of the term 'life' in
Article 2 (1), first sentence, of the Convention,
particular regard must be had to the context
of the Article as a whole. It also observes
that the term 'life' may be subject to different
interpretations in different legal instruments,
depending on the context in which it is used in
the instrument concerned.


17.  The Commission has already noted, when
discussing the meaning of the term 'everyone'
in Article 2 (para. 8 above), that the limitations,
in paragraphs (1) and (2) of the Article, of
'everyone's' *415  right to 'life' , by their nature,
concern persons already born and cannot be
applied to the foetus. The Commission must
therefore examine whether Article 2, in the
absence of any express limitation concerning
the foetus, is to be interpreted:


•—as not covering the foetus at all;
• —as recognising a 'right to life' of the
foetus with certain implied limitations; or
• —as recognising an absolute 'right to life'
of the foetus.


18.  The Commission has first considered
whether Article 2 is to be construed as
recognising an absolute 'right to life' of the
foetus and has excluded such an interpretation
on the following grounds.


19.  The 'life' of the foetus is intimately
connected with, and cannot be regarded in
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isolation from, the life of the pregnant woman.
If Article 2 were held to cover the foetus
and its protection under this Article were,
in the absence of any express limitation,
seen as absolute, an abortion would have to
be considered as prohibited even where the
continuance of the pregnancy would involve a
serious risk to the life of the pregnant woman.
This would mean that the 'unborn life' of the
foetus would be regarded as being of a higher
value than the life of the pregnant woman. The
'right to life' of a person already born would
thus be considered as subject not only to the
express limitations mentioned in paragraph 8
above but also to a further, implied limitation.


20.  The Commission finds that such an
interpretation would be contrary to the object
and purpose of the Convention. It notes
that, already at the time of the signature
of the Convention (4 November 1950), all
High Contracting Parties, with one possible
exception, permitted abortion when necessary
to save the life of the mother and that, in the
meanwhile, the national law on termination
of pregnancy has shown a tendency towards
further liberalisation.


21.  Having thus excluded, as being
incompatible with the object and purpose of
the Convention, one of the three different
constructions of Article 2 mentioned in
paragraph 17 above, the Commission has
next considered which of the two remaining
interpretations is to be regarded as the correct
one— i.e. whether Article 2 does not cover
the foetus at all or whether it recognises a


'right to life' of the foetus with certain implied
limitations.


22.  The Commission here notes that the
abortion complained of was carried out at the
initial stage of the pregnancy—the applicant's
wife was ten weeks pregnant—under section
1 (1) (a) of the Abortion Act 1967 in order
to avert the risk of injury to the physical
or mental health of the pregnant woman. It
follows that, as regards the second of the two
remaining interpretations, the Commission is in
the present case not concerned with the broad
question whether Article 2 recognises a 'right
to life' of the foetus during the whole period
of the pregnancy but only with the narrower
issue whether such a right is to be assumed for
the initial stage of the pregnancy. Moreover,
as *416  regards implied limitations of a 'right
to life' of the foetus at the initial stage, only
the limitation protecting the life and health
of the pregnant woman, the so-called 'medical
indication' , is relevant for the determination
of the present case and the question of other
possible limitations (ethic indication, eugenic
indication, social indication, time limitation)
does not arise.


23.  The Commission considers that it is not
in these circumstances called upon to decide
whether Article 2 does not cover the foetus
at all or whether it recognises a 'right to life'
of the foetus with implied limitations. It finds
that the authorisation, by the United Kingdom
authorities, of the abortion complained of is
compatible with Article 2 (1), first sentence
because, if one assumes that this provision
applies at the initial stage of the pregnancy, the
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abortion is covered by an implied limitation,
protecting the life and health of the woman at
that stage, of the 'right to life' of the foetus.


24.  The Commission concludes that the
applicant's complaint under Article 2 is
inadmissible as being manifestly ill-founded
within the meaning of Article 27 (2) .


25.  In its examination of the applicant's
complaints concerning the Abortion Act 1967
and its application in this case, the Commission
has next had regard to Article 8 of the
Convention which, in paragraph (1), guarantees
to everyone the right to respect for his
family life. The Commission here notes, apart
from his principal complaint concerning the
permission of the abortion, the applicant's
ancillary submission that the 1967 Act denies
the father of the foetus a right to be consulted,
and to make applications, about the proposed
abortion.


The Commission also observes that the
applicant, who under Article 2 claims to be
the victim of a violation of the right to life of
the foetus of which he was the potential father,
under Article 8 invokes a right of his own.


26.  As regards the principal complaint
concerning the permission of the abortion, the
Commission recalls that the pregnancy of the
applicant's wife was terminated in accordance
with her wish and in order to avert the risk
of injury to her physical or mental health. The
Commission therefore finds that this decision,
in so far as it interfered in itself with the


applicant's right to respect for his family life,
was justified under paragraph (2) of Article 8
as being necessary for the protection of the
rights of another person. It follows that this
complaint is also manifestly ill-founded within
the meaning of Article 27 (2).


27.  The Commission has next considered
the applicant's ancillary complaint that the
Abortion Act 1967 denies the father of the
foetus a right to be consulted, and to make
applications, about the proposed abortion.
It observes that any interpretation of the
husband's and potential father's right, under
Article 8 of the Convention, to respect for
his private and family life, as regards an
abortion which his wife *417  intends to have
performed on her, must first of all take into
account the right of the pregnant woman,
being the person primarily concerned in the
pregnancy and its continuation or termination,
to respect for her private life. The pregnant
woman's right to respect for her private life,
as affected by the developing foetus, has been
examined by the Commission in its Report
in the Brüggemann and Scheuten case. 14


In the present case the Commission, having
regard to the right of the pregnant woman,
does not find that the husband's and potential
father's right to respect for his private and
family life can be interpreted so widely as to
embrace such procedural rights as claimed by
the applicant, i.e. a right to be consulted, or a
right to make applications, about an abortion
which his wife intends to have performed
on her. The Commission concludes that this
complaint is incompatible ratione materiae
with the provisions of the Convention within
the meaning of Article 27 (2).
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28.  The Commission does not find that any of
the other provisions invoked by the applicant
( Articles 5, 6 and 9 of the Convention) are
relevant for the examination of his complaints.


For these reasons, THE COMMISSION
declares this application inadmissible.
*418


Footnotes
1 In an affidavit submitted to the High Court the applicant's wife stated inter
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Between Her Majesty the Queen, and Walter Manning


(8 pp.)


Case Summary


Criminal law — Assault — Defences — Defence of others — Necessity.


This was a trial on a charge of assault. The complainant alleged that when she was four months pregnant, she 
visited the accused, with whom she lived off and on, and found him drinking. She became annoyed and decided 
to retaliate by telling him that she was having an affair. A quarrel ensued and she walked out. The accused tried 
to persuade her to come back and grabbed her hands. She picked up a large rock. He thought that she intended 
to hit herself in the stomach with the rock and he reacted immediately by slapping her in the face, causing a 
black eye. 


HELD: The accused was acquitted.


 The complainant's gesture was intended to convey to the accused that she was going to injure herself. His sole 
purpose was to prevent injury to the unborn baby. The defence raised under section 37 of the Criminal Code 
failed. However, the accused's actions were justified on the grounds of necessity because he wanted to prevent 
unnecessary harm to the foetus and prevented the complainant from harming herself when she was not in 
control of herself. There was no reasonable alternative and he used minimal force. 


Statutes, Regulations and Rules Cited:


Canadian Charter of Rights and Freedoms, 1982, ss. 7, 8. Criminal Code, ss. 37, 266.


For the Crown: B.M. Dore. For the Accused: A.E. Coffey.
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de VILLIERS PROV. CT. J.


1  de  The accused is charged with having committed an assault upon Teresa Marie Jerace on April 19, 1994, 
contrary to s. 266 of the Criminal Code. The facts are simple; the law is not.


Facts:


2  The complainant is 8 months pregnant by the accused, and the alleged assault occurred 4 months ago. She lived 
on and off with the accused. On April 19th she visited him, found him drinking, which annoyed her. So she decided 
to retaliate by telling him that she was having an affair with another man.


3  The accused was happy to see her, until she volunteered the information about the other man. This upset him 
and a quarrel ensued in the presence of visitors, who had by that time arrived.


4  The complainant walked out of the house, but the accused tried to persuade her to come back, and, according to 
her, grabbed her hands, trying to drag her back. She said: "Let me go." The "argument" continued outside the 
house. The accused continued with his request that the complainant should get into the house, and talk. She 
refused.


5  Eventually the complainant picked up a rock, she says, with the intention of hitting the accused. He says, and she 
conceded in her evidence in chief, that he thought, from the way she held the rock, which was bigger than a 
baseball, that she intended to hit herself in the stomach with the rock in such a manner as to cause injury to her 
"baby". I find that her gesture was clearly intended to convey to the accused that she was going to injure herself in 
that manner. This was all part of her teasing strategy, but it alarmed the accused, who firmly believed that the 
foetus was in imminent danger.


6  The accused reacted immediately to this perceived threat of injury to the foetus by slapping the complainant once 
in her face, with sufficient force to cause a black eye to develop. That was the end of the incident.


7  I find that, in slapping the complainant, the accused's sole purpose was to prevent injury to the unborn baby.


8  Mr. Dore submits that, in picking up the rock, the complainant was defending herself against the accused, but 
that is not what she told the court, and I am not prepared to draw that inference from her evidence. The complainant 
was an unsatisfactory witness. She gave her evidence in a hesitant and vague manner, and I find that she 
exaggerated in saying that the accused was "dragging" her.


9  I find that by the time the complainant picked up the rock, the accused had ceased making physical contact with 
her, but was persistent in importuning her to go into the house, which she did not want to do. She was angry at him, 
because he had been drinking, and she in any event did not want to enter the house, while the accused's friends 
were there.


10  The Crown does not contend that the accused's "dragging" of the complainant constituted an assault, and, 
having regard to the manner in which the complainant testified, I am not convinced that the accused had the mens 
rea to commit an assault by doing so. This leaves for decision the issue of whether the slap in the complainant's 
face amounted to an assault.


11  I find as a fact that the accused, by slapping the complainant, intended to prevent injury to the foetus in her 
body.


Law:


12  Mr. Coffey relies upon s. 37 of the Criminal Code, and says that the foetus was under the protection of the 
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accused.


37(1) Every one is justified in using force to defend himself or any one under his protection from assault, if 
he uses no more force than is necessary to prevent the assault or the repetition of it. [My emphasis.]


13  This raises several questions:


 1) Is a foetus included in "any one"?


2) If so, was the foetus under the accused's protection?


3) Can an assault be committed in law against a foetus?


14  Is a foetus "any one"?:


15  I will first refer to the French version:


37(1) Toute personne est fondeé à employer la force pour se défendre d'une attaque, ou pour en défendre 
toute personne placée sous sa protection, si elle n'a recours qu'à la force necessaire pour prévenir 
l'attaque ou sa répetition. [My emphasis.]


16  This leads me to the conclusion that "any one" as used in the English version must be interpreted as 
synonymous with "any person".


17  I am therefore bound to consider the vexed question of whether, in law, a foetus is a person. This issue is one 
that has inflamed the passions of many people, and I do not deem it necessary or desirable to enter the 
philosophical debate of whether life begins at conception or at birth. Rather, I must confine my analysis to whether 
the law recognizes a foetus as a person for the purpose of the Criminal Code.


18  In Borowski v. Canada (A.G.) (1987) 33 C.C.C. (3d) 402 the Saskatchewan Court of Appeal held that a foetus is 
not included within the term "everyone" in s. 7 of the Canadian Charter of Rights and Freedoms, nor in the term 
"every individual" in s. 15. Although this Court is not bound by that decision, it must be treated with great respect, 
and I therefore apply it to the term "any one" or "toute personne" in s. 37 of the Code.


19  This conclusion makes it unnecessary for me to consider the other two questions I have posed above, namely 
whether the foetus was under the protection of the accused or whether in law an assault can be committed against 
a foetus. I merely draw attention to the fact that the French version refers to a person placed under the protection of 
an accused, and that, although the Supreme Court of Canada in R. v. Morgentaler [1988] 1 S.C.R. 30 declared s. 
287 of the Code (which prohibits abortions) unconstitutional, it did not address the issue whether an assault could 
nevertheless be committed against a foetus.


20  I find that the defence raised under s. 37 fails.


21  It remains, however, my duty to consider whether upon these facts any bother defence is in law open to the 
accused.


22  S. 8(3) of the Code reads:


"Every rule or principle of the common law that renders any circumstance a justification or excuse for an act 
or a defence to a charge continues in force and applies in respect of proceedings for an offence under this 
Act or any other Act of Parliament except in so far as they are altered by or are inconsistent with this Act or 
any other Act of Parliament."
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23  One such defence that has been held to remain in force is the defence of necessity. Morgentaler v. The Queen 
[1976] 1 S.C.R. 616; 20 C.C.C. (2d) 449.


24  The elements of the defence have been set out in Perka v. The Queen (1984) 2 S.C.R.; 14 C.C.C. (3d) 385 as 
follows:


(1) necessity is an excuse rather than a justification;


(2) the criterion is the moral involuntariness of the wrongful action;


(3) this involuntariness is measured on the basis of society's expectation of appropriate and normal 
resistance to pressure;


(4) negligence or involvement in criminal or immoral activity does not disentitle the actor to the excuse of 
necessity;


(5) actions or circumstances which indicate that the wrongful deed was not truly involuntary do disentitle;


(6) the existence of a reasonable legal alternative similarly disentitles; to be involuntary the act must be 
inevitable, unavoidable and afford no reasonable opportunity for an alternative course of action that 
does not involve a breach of the law;


(7) the defence only applies in circumstances of imminent risk, where the action was taken to avoid a 
direct and immediate peril;


(8) the defence cannot excuse the infliction of a greater


 harm so as to allow the actor to avert a lesser evil; and


(9) where the accused places before the court sufficient evidence the onus is on the Crown to meet it 
beyond a reasonable doubt.


25  I will therefore, applying those principles, consider whether the accused, in committing his assault upon the 
complainant, must be excused on the grounds of necessity.


26  There is no question that, as the law now stands, every pregnant woman has the right to submit with impunity to 
an abortion. No husband can prevent her from carrying through her abortion, once she has made up her mind to 
have one. Tremblay v. Daigle, [1989] 2 S.C.R. 530. However, as Judge Ketchum of the Alberta Provincial Court 
observed, in R. v. Severight, [1993] A.J. No. 572 (Edmonton Registry No. 30217624P101, March 12, 1993), this 
does not mean that a foetus is "a nothing". Save and except in circumstances where a mother undergoes a 
therapeutic abortion it is still entitled to protection.


27  In this case the complainant was not contemplating a conventional abortion. She was trying to inflict an injury 
upon both herself and her foetus. The accused was faced with an emergency. He reacted to it swiftly and in a 
manner in which any right thinking member of society would react.


28  By preventing the complainant from going through with her impulsive act he in no way prevented or hindered 
her from having an actual abortion, if she so desired, after due reflection. She obviously did not, as her visibly 
pregnant condition in court yesterday proved.


29  I find that the accused's action was justified on the grounds of necessity in accordance with the Perka criteria, 
both because he wanted to prevent unnecessary harm to the foetus and because by doing what he did he 
prevented the complainant from harming herself at a time when she was obviously not in control of herself. There 
was no reasonable practical alternative to the action which he took. He did what he did to avoid a direct and 
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immediate peril, in a manner that society would consider appropriate. He used minimal force, and he stopped 
immediately after achieving his goal.


30  The information must be dismissed.


de VILLIERS PROV. CT. J.


End of Document
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Case Summary


Civil rights — Life — Foetus — Freedom of speech or expression — Limitations on — Protesting — 
Canadian Charter of Rights and Freedoms — Application of, persons protected.


Appeal by Demers from the order dismissing his summary conviction appeal. Demers was convicted of three 
offences under the Access to Abortion Services Act, including protesting in an access zone, besetting a building 
in which abortion services were provided, and engaging in sidewalk interference. Demers admitted committing 
the acts but alleged that the Act infringed his right to freedom of expression. He also argued that an unborn 
foetus was included in the word "everyone" in section 7 of the Canadian Charter of Rights and Freedoms and 
that his actions were necessary to protect the foetus's right to life. The Crown argued that the section of the Act 
was saved by section 1 of the Charter. 


HELD: Appeal dismissed.


 A foetus was not included in the word "everyone" for the purposes of section 7 of the Charter. The restriction on 
Demers's freedom of expression was justified under section 1 of the Charter. 


Statutes, Regulations and Rules Cited:


Access to Abortion Services Act, R.S.B.C. 1996, c. 1, ss. 2(1), 2(1)(a), 2(1)(b), 2(1)(c), 14(2).
Canadian Charter of Rights and Freedoms, 1982, ss. 1, 2(a), 2(b), 2(d), 7, 8, 9, 10, 15, 15(1).
Lord's Day (Alberta) Act.
Quebec Charter of Rights and Freedoms.
Quebec Civil Code.
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Counsel


J.C. Tuomala, for the appellant. R. Cutler and L. Mrozinski, for the respondent. N. Iyer, A. Zwack and K. Bayne, for 
the intervenor.


The judgment of the Court was delivered by


LOW J.A.


1   This is an appeal of an order of Hood J. dismissing a summary conviction appeal from convictions of the 
appellant, James Demers, by McGivern P.C.J. of the following offences created by s. 2(1) of the Access to Abortion 
Services Act, R.S.B.C. 1996, c. 1:


Count 1


JAMES ROGER DEMERS, between the 5th day of December, 1996, and the 12th day of December, 1996, 
at or near the City of Vancouver, in the Province of British Columbia, did, while in an access zone, protest, 
contrary to Section 2(1)(b) and 14(2) of the Access to Abortion Services Act.


Count 2


JAMES ROGER DEMERS, between the 5th day of December, 1996, and the 12th day of December, 1996, 
at or near the City of Vancouver, in the Province of British Columbia, did, while in an access zone, beset a 
building in which abortion services are provided, contrary to Section 2(1)(c) and Section 14(2) of the Access 
to Abortion Services Act.


Count 3


JAMES ROGER DEMERS, between the 5th day of December, 1996, and the 12th day of December, 1996, 
at or near the City of Vancouver, in the Province of British Columbia, did, while in an access zone, engage 
in sidewalk interference, contrary to Section 2(1)(a) and Section 14(2) of the Access to Abortion Services 
Act.


On the hearing of this appeal, we granted leave for Professor J. Tuomala to make submissions as agent for Mr. 
Demers. Professor Tuomala teaches law at the Thomas Goode Jones Law School at Faulkner University in 
Montgomery, Alabama, U.S.A. and is licenced to practice law in the State of Ohio.


2  Mr. Demers does not dispute that he committed the prohibited acts alleged in the charges. He says that the 
statute, particularly s. 2(1), infringes his right of free expression under s. 2(b) of the Canadian Charter of Rights and 
Freedoms. The Crown agrees that s. 2(1) of the statute infringes the right of free expression of Mr. Demers and 
others, but says that the section is saved by s. 1 of the Charter. The case comes down to a s. 1 analysis but, as 
argued on behalf of Mr. Demers, includes consideration of s. 7 of the Charter as an essential part of that analysis.


3  Section 2(1) of the Access to Abortion Services Act reads:


2(1) While in an access zone, a person must not do any of the following:


(a) engage in sidewalk interference;


(b) protest;


(c) beset;







Page 3 of 7


R. v. Demers, [2003] B.C.J. No. 75


(d) physically interfere with or attempt to interfere with a service provider, a doctor who provides 
abortion services or a patient;


(e) intimidate or attempt to intimidate a service provider, a doctor who provides abortion services or a 
patient.


4  Sections 2(b), 7 and 1 of the Charter read:


 2. Everyone has the following fundamental freedoms:


...


(b) freedom of thought, belief, opinion and expression, including the freedom of the press and 
other media of communication;


...


 7. Everyone has the right to life, liberty and security of the person and the right not to be deprived 
thereof except in accordance with the principles of fundamental justice.


...


 1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it 
subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free 
and democratic society.


5  Mr. Demers contends that a foetus in the womb of a woman is included in the word "everyone" in s. 7 of the 
Charter, that his protest conduct was for the purpose of protecting the right to life of foetuses, and that this purpose 
renders the impugned legislation unconstitutional on a s. 1 balancing analysis.


6  Mr. Demers holds sincere and strong views against abortion. He wants the law of this country changed to reflect 
those views. To that end, and to attempt to save the lives of unborn children whose mothers attend at abortion 
clinics, he wishes to be able to verbally express his views outside such clinics without restrictions. There is no doubt 
that the statute imposes restrictions that can be justified only under s. 1 of the Charter.


7  Since the decision of the Supreme Court of Canada in Morgentaler v. The Queen, [1988] 1 S.C.R. 30 abortion 
has been legal in Canada. Women now have the right to abortion as a medical service. In British Columbia, there 
has been extensive anti-abortion protest outside abortion clinics, particularly outside Everywoman's Health Centre 
in Vancouver. Tactics employed by abortion protesters eventually moved the Provincial Legislature to pass the 
statute. The statute is an attempt to ensure safe access by women to clinics so they can obtain therein the medical 
service to which they are entitled by law, should they choose so to do. Within prescribed boundaries, the statute 
makes it unlawful for the conduct set out in s. 2(1) to take place. Section 14(2) makes it an offence to contravene s. 
2(1).


8  Other than a transcript of brief oral evidence given by Mr. Demers, the trial record in Provincial Court consists 
entirely of an admission of facts. This was because of an earlier case in which Maurice Lewis had been convicted of 
offences under the statute similar to those faced by Mr. Demers. For the purposes of defining and addressing the 
Charter issues, the facts between the Lewis case and the Demers case are indistinguishable.


9  Cronin P.C.J. dismissed the charges against Mr. Lewis on the basis that the infringement by the statute of Mr. 
Lewis' s. 2(b) Charter rights was not justified under s. 1. On a summary conviction appeal brought by the Crown, 
Saunders J. (as she then was) overturned the Provincial Court decision: (1996), 24 B.C.L.R. (3d) 247. She found 
that the infringement of the s. 2(b) rights of Mr. Lewis was saved by s. 1. She allowed the appeal and recorded 
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convictions against Mr. Lewis. Following this decision, Mr. Lewis died and this court, on the basis that the matter 
was moot, refused to hear an appeal of the order of Saunders J.


10  Mr. Lewis argued that the statute infringed his rights under Charter sections 2(a), 2(b) and 2(d). He did not 
seriously base his Charter challenge on foetal rights under s. 7.


11  Mr. Demers based his defence at trial and on the summary conviction appeal on s. 2(b), s. 7 and s. 15(1) of the 
Charter. He does not pursue the s. 15(1) argument in this court. It seems that it was common ground that both 
McGivern P.C.J. and Hood J. were bound to follow the decision in the Lewis case on the s. 2(b) Charter issue as 
framed in that case. Because of that decision, neither party called evidence in Provincial Court on the s. 1 analysis. 
However, with the consent of both parties, Levine J. (as she then was) made an order on the summary conviction 
appeal, before the appeal was argued, appending the record in the Lewis case to the record in the Demers case. If 
Mr. Lewis had not died, this court would have considered that record and would have decided the s. 2(b) issue, 
although on a different basis than now argued on behalf of Mr. Demers.


12  In the present appeal, the Crown relies on the evidence contained in the Lewis record to sustain its argument, 
apart from the s. 7 consideration, that s. 2(1) of the statute is saved by s. 1 of the Charter. Mr. Demers made no 
argument in his factum about the justification evidence in the Lewis case. In his factum and in the oral hearing, he 
argued that this court cannot address his s. 2(b) Charter rights without first deciding the s. 7 foetal-rights issue. 
However, in response to a question from the court, Professor Tuomala made a brief submission concerning the 
effect of the Lewis evidence on the s. 1 issue should this court reject the s. 7 argument. I will discuss that 
submission later in these reasons.


13  As is already apparent, Mr. Demers casts his argument somewhat differently than did Mr. Lewis. Rather than 
confining his argument to either s. 7 (the right of the foetus to life) or to s. 2(b) (his own right to freedom of 
expression), he makes the s. 2(b) argument dependant on the s. 7 argument. He says that because the foetus has 
a right to life under s. 7, s. 2(1) of the Access to Abortion Services Act cannot survive the s. 1 analysis that follows 
the Crown concession that the statute infringes his Charter right to freedom of expression. He says that the court 
must declare that a foetus has the right to life under s 7, rule s. 2(1) of the statute to be unconstitutional as a result, 
and acquit him of the charges. The ruling he wants on s. 7 would have the effect of declaring abortion 
constitutionally unlawful.


14  The intervenor argues that any discussion of the constitutionality of the Access to Abortion Services Act does 
not engage s. 7 of the Charter because the statute is concerned only with regulating protest and not with any foetal 
rights that might exist in law. Both Mr. Demers and the Crown argue to the contrary and I agree with them. There 
are many cases in which litigants attack the constitutional validity of statutory provisions on the basis that the 
provisions affect the Charter rights of third parties. For example, in Morgentaler, supra, the abortion-clinic doctors 
successfully raised the s. 7 rights of the pregnant mother, not their own Charter rights. Similarly, in R v. Big M Drug 
Mart Ltd., [1985] 1 S.C.R. 295, the corporate retailer successfully argued that the Lord's Day (Alberta) Act was 
unconstitutional because it infringed Charter rights to freedom of conscience and religion. The court held that 
nobody could be convicted under an unconstitutional law. In my opinion, it is open to Mr. Demers to argue that the 
statute unduly restricts his freedom of expression because, as he contends, the purpose of his public speech is to 
protect the rights of those who cannot protect themselves. This is particularly so when it is said that the right to life 
is involved. The statute is directly related to the abortion issue and that is sufficient to engage s. 7 on the basis 
argued by Mr. Demers.


15  On behalf of Mr. Demers, Professor Tuomala bases the s. 7 argument on divine law. He says that God's law 
dictates that the human foetus is a person with a right to life confirmed by s. 7 of the Charter. It is implicit in this 
argument that the god referred to is the Christian god. In support of his argument, he refers to the preamble to the 
Charter: "Whereas Canada is founded upon principles that recognize the supremacy of God and the rule of law". 
He says that this means that certain "inherent" or "inalienable" rights, including foetal rights, are a gift of God, not a 
state creation. That, he says, cannot be changed by secular law, whether common law or statutory law.
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16  Professor Tuomala drew our attention to specific foreign and international law that he says supports his basic 
argument. It is apparent to me, however, that the foreign laws referred to do not give the human foetus the 
constitutional or juridical status of a person. Also, none of the international conventions and declarations referred to 
go nearly that far. Indeed, the laws and conventions cited avoid stating the basic premise asserted on this appeal. I 
see no need to discuss this aspect of the argument further.


17  The current law of this country supports the position of the Crown (and the conclusion reached by McGivern 
P.C.J. and Hood J.) that a foetus is not included in the word "everyone" in s. 7 of the Charter. The appellant's 
argument ignores the decisions in Borowski v. Attorney General for Canada (1987), 39 D.L.R. (4th) 731 (Sask. 
C.A.); Winnipeg Child and Family Services v. D.F.G., [1997] 3 S.C.R. 925 and Tremblay v. Daigle, [1989] 2 S.C.R. 
530.


18  The Saskatchewan Court of Appeal addressed the issue directly in Borowski, supra. Mr. Borowski challenged 
the abortion law then in the Criminal Code of Canada on the basis that it permitted limited abortions thereby 
infringing on the Charter s. 7 right of a foetus to life. The court discussed the common law and foreign 
jurisprudence. It concluded that a foetus is not a person in law and is not included in the Charter terms "everyone" 
in s. 7 or "every individual" in s. 15. Against the common law background in which abortion has been lawful to some 
extent, according the foetus status as a person would be a major departure from legal tradition. To interpret the 
Charter in that manner would require clear and unambiguous language within the Charter itself and no such 
language is to be found in the Charter. Further, the use of the term "everyone" in other sections of the Charter (such 
as sections 8, 9 and 10) that clearly could not apply to the foetus, illustrates that the use of the term in s. 7 does not 
include the foetus.


19  Because the decision in Morgentaler, supra, for reasons diametrically opposed to Mr. Borowski's contention, 
struck down the law Mr. Borowski challenged, the Supreme Court of Canada decided that the Borowski appeal was 
moot and that he no longer had status to argue the point: Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 
342. The Supreme Court of Canada has not directly addressed the s. 7 issue argued by Mr. Borowski or by Mr. 
Demers in the present case.


20  However, the Supreme Court has dealt with issues of foetal rights and status in other areas of the law. In 
Tremblay v. Daigle, supra, the court considered the legal status of the foetus in the context of the Quebec Charter 
of Human Rights and Freedoms. The father of an unborn child obtained an interlocutory injunction preventing the 
mother from having an abortion. The Quebec Court of Appeal upheld the order. The Supreme Court held that the 
term "human being" in the Quebec Charter did not include a foetus. Similar to the statement of the law in Borowski, 
under Anglo-Canadian law a foetus must be born alive to have rights. Under the Quebec Civil Code, the foetus is 
treated as a person only as a legal fiction where it is necessary to do so to protect its interests after birth. The 
Canadian Charter did not have to be considered because the case was a civil dispute between private parties and 
neither party was challenging a statute on constitutional grounds.


21  In the more recent case of Winnipeg Child & Family Services, supra, a child-welfare agency obtained an order 
placing in hospital custody a pregnant mother with a history of glue-sniffing that had caused permanent injury to 
three other children to whom she had given birth. The Manitoba Court of Appeal set aside the order. The Supreme 
Court dismissed a further appeal. The case turned on the juridical status of the foetus. In that regard, McLachlin J. 
(as she then was) said the following:


11 Before dealing with the cases treating the issue in tort law, I turn to the general proposition that the law 
of Canada does not recognize the unborn child as a legal or juridical person. Once a child is born, alive and 
viable, the law may recognize that its existence began before birth for certain limited purposes. But the only 
right recognized is that of the born person. This is a general proposition, applicable to all aspects of the law, 
including the law of torts.


...
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15 The position is clear. Neither the common law nor the civil law of Quebec recognizes the unborn child as 
a legal person possessing rights. This principle applies generally, whether the case falls under the rubric of 
family law, succession law or tort. Any right or interest the fetus may have remains inchoate and incomplete 
until the birth of the child.


16 It follows that under the law as it presently stands, the fetus on whose behalf the agency purported to act 
in seeking the order for the respondent's detention was not a legal person and possessed no legal rights. If 
it was not a legal person and possessed no legal rights at the time of the application, then there was no 
legal person in whose interests the agency could act or in whose interests a court order could be made.


 


[My emphasis]


22  The phrase "all aspects of the law" in para. 11 must include Charter law.


23  These cases leave no room for this court to entertain the constitutional argument advanced on behalf of Mr. 
Demers. The courts have made it clear that any preference of foetal rights over the rights of pregnant women as 
addressed in Morgentaler, supra, is a matter best left to the careful consideration of the legislators. In this regard, 
McLachlin J. in Winnipeg Child & Family Services, supra, made the following comments:


20 The proposed changes to the law of tort are major, affecting the rights and remedies available in many 
other areas of tort law. They involve moral choices and would create conflicts between fundamental 
interests and rights. They would have an immediate and drastic impact on the lives of women as well as 
men who might find themselves incarcerated and treated against their will for conduct alleged to harm 
others. And, they posses complex ramifications impossible for this Court to fully assess, giving rise to the 
danger that the proposed order might impede the goal of healthy infants more than it would promote it. In 
short, these are not the sort of changes which common law courts can or should make. These are the sort 
of changes which should be left to the legislature.


24  These comments echo what the court said in Tremblay v. Daigle, supra at p. 553:


The task of properly classifying a foetus in law and in science are different pursuits. Ascribing personhood 
to a foetus in law is a fundamentally normative task. It results in the recognition of rights and duties --a 
matter which falls outside the concerns of scientific classification. In short, this Court's task is a legal one. 
Decisions based upon broad social, political, moral and economic choices are more appropriately left to the 
legislature.


25  As noted above, we asked Professor Tuomala to state the appellant's position on the s. 1 analysis in the Lewis 
case should we not accept his submission concerning foetal rights under s. 7. After consideration, the only 
argument he advanced was that Saunders J. in Lewis should have deferred to the findings of fact made at trial by 
Cronin P.C.J. and upheld his decision.


26  I find no merit in this submission. The trial judge in Lewis did not make any findings of fact with respect to the 
evidence presented by the Crown to support its position under s. 1. After reviewing some of the evidence presented 
as to the history of abortion protest locally, he merely stated that "(t)he Crown has not proven on the balance of 
probability that the impugned Section of the Act meets the proportionality test." Saunders J. did a thorough analysis 
of the evidence and the balancing arguments presented by both parties. An appeal court is in just as good a 
position as the trial court to do this analysis. This is not an area in which ordinary deference with respect to findings 
of fact is required: see RJR-MacDonald Inc. v. Attorney General of Canada, [1995] 3 S.C.R. 199, at p. 285 to 287 
and at p. 333 to 335.


27  Because the appellant made no further submission with respect to the correctness of the s. 1 analysis in Lewis, 
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I do not propose to comment further on the reasoning in that case. We are not asked to overturn that case except 
on the narrow basis I have discussed and rejected above. The appellant has otherwise framed his argument in such 
a way that does not permit us to interfere with the order appealed from.


28  I would dismiss the appeal.


LOW J.A.
 NEWBURY J.A.:— I agree.
 HUDDART J.A.:— I agree.


End of Document
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___________________


ANDERSON J.A.:     This is an appeal from the order of Mr. Justice


Wood, (as he then was), finding the appellant guilty of contempt of


court by reason of his disobedience of an injunction granted by Mr.


Justice McKenzie on January 21, 1989.  The injunction reads in part


as follows:


THIS COURT ORDERS that pending trial or other
disposition of this action or until otherwise
ordered by order of this Court, the Defendants,
Donald Spratt, Betty Green, Christine Marie
Hendrix, Michael Hatchy, James Roger Demers,
Kenneth Bridges, Lane Allen Walker, Eugene Lowell
Schmunk, and each of them and anyone acting for
them and under their instructions and anyone
attending at or near the premises of the Plaintiff
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Everywoman's Health Centre Society and the
Plaintiff Victoria Medical Drive Clinic Ltd. at
2005 East 44th Avenue, and anyone who has knowledge
of this Order cease, desist and be restrained from:


(a) watching or besetting or causing to be watched
or beset the premises, the employees, agents
and patients of the Plaintiff Everywoman's
Health Centre Society (1988) and the Plaintiff
Victoria Medical Drive Clinic Ltd. at 2005
East 44th Avenue, Vancouver, British Columbia,
or impeding, interfering, blocking or
obstructing or attempting to impede,
interfere, block or obstruct ingress or egress
to or from the said premises of the Plaintiffs
by any means whatsoever;


The relevant facts may be stated as follows:


1. The Appellant was one of fifteen persons present at the


Everywoman's Health Clinic, 2005 East 44th Avenue, Vancouver,


B.C. on April 13th, 1989, all of whom were blocking the


doorway to the Clinic.


2. Six of the fifteen persons blocking the doorway to the Clinic


were "yoked" together with bicycle locks around their necks,


two of whom were locked to the door leading to the building.


They were also locked together by chains and padlocks attached


to their ankles.  One of these six persons was the Appellant.


3. The injunction of McKenzie, J. issued January 21st, 1989 was


read out to the fifteen persons referred to in paragraph 2.


A copy of the injunction was posted on the glass doors which
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they were blocking.  All fifteen persons acknowledged they


were aware of the injunction, and understood its contents.


4. At 11:37 a.m. the fifteen persons including the Appellant were


advised they were violating section (a) of the injunction and


advised that they had 5 minutes to decide whether or not they


wanted to leave.  At 11:43 a.m., they were asked individually


if they wanted to leave.  All fifteen persons replied no.  The


process of arresting these persons began.


5. Prior to their arrest, the six persons locked together were


asked to produce keys to the bicycle locks, but none were


produced.


6. At the commencement of the trial, the Appellant brought a


motion seeking to have Mr. Justice Wood (as he then was)


disqualify himself on the basis that (1) as the prosecution of


the Appellant for criminal contempt was instituted by the


judiciary rather than the Crown, the subsequent presiding over


the proceedings by a member of the judiciary would constitute


a violation of the Appellant's s.11(d) Charter rights and (2)


as Mr. Justice Wood had presided over other matters in which


similar issues had been raised, the Appellant's s. 11(d)


Charter rights would be violated by the continuation of the
trial before him.
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The learned chambers judge dealt with the above


submissions as follows:


THE COURT:  Yes.  The problem with your perception of what is
going on here, Mr. Christie, seems to be one that
is shared by a good many people, and it's
unfortunate.  Because notwithstanding the efforts
that have been made by myself and other members of
the bench to clarify the situation for the public
at large, it does not seem as though the message is
getting across.  Very simply and succinctly put,
although the proceedings initially began as civil
proceedings, it became apparent at a point in time
that the disobedience of the order of Mr. Justice
McKenzie constituted something other than a civil
contempt.  Whether or not a contempt is civil or
criminal is a matter of law.  This court, and
specifically myself, when faced with the issue,
decided on the basis of the law that the
allegations which had been brought before the court
in another matter, similar to the allegations which
are before the court here today, constituted
allegations of criminal contempt.  That was a
decision of law.  The court did not convert the
proceedings from civil to criminal.  The court did
not institute criminal proceedings.  No member of
this judiciary - - and, in particular, Mr.
Christie, Madam Justice McLachlin - - did not
institute proceedings against anyone in respect of
the matters which are presently before the court or
have been before the court on other occasions under
similar circumstances.  From the point in time when
the contempt occurred, in the previous proceedings
to which you have made reference, the contempt was
criminal.  When this court, by its ruling,
identified that fact to all those who were
participating, the Attorney General's office
assumed carriage of the proceedings and has, since
that time, continued with that responsibility.  The
proceedings which are before the court this morning
were not instituted by any member of the judiciary.
The police, in the exercise of their
responsibilities in this community, observed the
law being in - - what in their view was a breach of
the law, and acted upon an order of this court,
which was nothing more or less than a warrant,
which entitled them in those circumstances to
apprehend those who they had reasonable and
probable ground to believe were breaking the law.
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The proceedings, in short, have been initiated in
precisely the same manner as any other form of
criminal proceeding, and there is nothing whatever
unusual about them.


Now, as to your second concern, it is always
difficult and troublesome to a judge, when faced
with proceedings of the sort that are before me
today, to be certain that things said or done,
rulings made, impressions gained, if you will, in
other proceedings have not in some way affected
one's ability to govern fairly - - or not to govern
- - to judge fairly and to decide issues of fact
and law fairly and impartially between the parties.
That is a problem which faces any judge on any
occasion.  It is more complex and more difficult
when there is a repetition of proceedings such as
we have had in this Province over the last several
months.  On the other side of the coin, it is
important that any suggestion of bias or
predisposition be scrutinized carefully to ensure
that there is some justification for it before it
is given effect.  Were it otherwise, those who were
cynically minded would find a way to disqualify
virtually every member of the judiciary and by that
very process, avoid ever having to face the
consequences of their conduct.  So there's a
balancing that has to be undertaken.  And
unfortunately, in the circumstances in which I am
faced with this decision, I am the one who has to
perform the exercise of balance.  The only thing
that I can do, Mr. Christie, at this point in time,
to resolve the matter, is to assure that I do not
feel at this point in time that any ruling which I
have previously made in connection with similar or
related matters has in any way affected my ability
to try these persons fairly and impartially and
according to law.  I, of course, consider myself
bound by my previous rulings, and unless persuaded
that there is a justification and a jurisdiction
for doing so, I intend to follow them.  But those
are rulings of law.  With respect to the matters of
fact that have to be determined here in these
proceedings, I can think of no reason at the moment
why my ability to decide those issues of fact is or
should in any way be affected by those proceedings
over which I have previously presided.


And accordingly, your motion - - your second
motion, if I characterize it correctly, to have me
disqualify myself, must be dismissed.
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At the opening of the proceedings, counsel for the


appellant made an application for particulars of the contempt


alleged.  The submissions of counsel for the appellant and the


reasons for refusing the application read in part as follows:


MR. CHRISTIE:  As your Lordship knows, there's a
distinction between the circumstances the Crown
says they rely on and particulars, and I'd like to
know if the Crown's acknowledging those to be the
particulars, namely Section (a), and the particular
allegation to be impeding, interfering, blocking or
obstructing, or attempting to do any of those
things, or is it anything else?


THE COURT:  Well, Mr. Christie, if you're asking, as you might
 be in the case of an indictable offence before the


court, where the Crown is proceeding with an
indictment with particulars pursuant to the
relevant section of the Criminal Code - - I can
tell you that in my view that section is not
relevant to these proceedings.  The allegation
against these accused persons is that of contempt
of court.  It is said they have breached the order
of McKenzie, J.  You have heard Mr. Cairns recite
the nature of the allegations which are made
against each of them, and specifically refer to
Paragraph (a) on Page 2 of the order of Mr. Justice
McKenzie which is dated the 21st of January.  In my
view, that is sufficient in the way of information
to enable you, on behalf of your client, to meet
the allegations which are before the court.


MR. CHRISTIE:  I'd like to know, sir, if there is any
information or indictment or acknowledgement of the
specificity of the charge, or are we to take it - -
merely the verbal assurance of the Crown that that is the
substance of it, is all there is to it?  You mean before
this court there is nothing to particularize the offence
beyond that?


THE COURT:  Mr. Christie, there is no indictment before 
the court.  There is an allegation of contempt.


MR. CHRISTIE: Well, it's my submission, sir, that there
has to be a charge in writing before this court.  There
must either be an information or an indictment, or this
court cannot proceed merely on verbal assurances from the
Crown as to what they say the allegation is.


THE COURT:  Well, Mr. Christie, I'm afraid that you do
not understand the history with respect to contempt
of court as it has prevailed in this court now for
something over 350 years.
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MR. CHRISTIE:  I may not be a historian, sir, but I am
somewhat familiar with the law.  And I am prepared
to make a submission, sir, that unless there is a
specific criminal charge before this court, then
this court has no jurisdiction to proceed.  And by
that, I mean - - I'm referring to the Charter of
Rights, where it indicates that - - the provisions
require the existence of an offence, and a specific
offence, in my submission.  And to do otherwise is
contrary to fundamental justice, in my submission.


THE COURT:  What section of the Charter are you relying
on?


MR. CHRISTIE:  I'm referring to Section 7, that the
person charged in this circumstance has "the right
to life liberty and security of the person and the
right not to be deprived thereof, except in
accordance with the principles of fundamental
justice."  And one of those principles is, in my
submission, in every criminal proceeding there must
be a sworn allegation that specifically sets out
the alleged offence.  And we're proceeding as if
contempt of court escapes that requirement, and
that Crown may make merely a verbal assurance that
this is what they say.  In my submission there is
nothing, then, before this court, by way of a
charge, that we can then be in a position to
answer.  And it's my submission these proceedings
are entirely without jurisdiction unless there is
such a specific charge.  Indeed, there are, I would
submit, endless authorities for the proposition
that without a charge there can be no trial.  And
if this court is not prepared to particularize the
offence, then I suggest that it is not following
within those provisions of Section 7, and it should
be stayed under Section 24(1) as an offence of that
section of the Charter of Rights.


THE COURT:   Mr. Cairns?
MR. CAIRNS:  Well, My Lord, I would simply state that this is


a common-law offence.  It is not governed by the Criminal
Code.  The offence is there.  The offence is one of
criminal contempt against an order of the court.  And
that has always been sufficient, and I would submit that
it still is sufficient, and nothing my friend has said is
any authority to the contrary.


MR. CHRISTIE:  May I reply, My Lord, to say that to say
that it's a common-law offence doesn't remove the
responsibility to specify a charge.  There are numerous
common-law offences, but that doesn't mean that an
indictment or an information or a sworn complaint is not
necessary.  It is my submission that the accuser must
also be identified by the complaint.  Either it is the
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Crown, or it is not.  And there's nothing done in this
case, to my knowledge, to identify who is the accuser and
who has laid the complaint.  And in common law that is
part of our right, as well.  We're proceeding without
such information.  Section 11(a) does say that any person
charged with an offence has the right to be informed
without reasonable delay of the specific offence.  To
simply say that it's a charge of contempt of court, if
that's the specific offence, then so would it be to say
the accused is charged with murder and not provide any
further particulars by way of information in the charge.
That would be ridiculous.  To say that it's a common-law
offence is not to say that there is no need for a
charging document and no need for specificity in a sworn
complaint.


THE COURT:  Thank you.  Well, I disagree with your statement,
Mr. Christie, that there are numerous common-law
offences.  There is, indeed, only one in the law of this
country, and that has been specifically preserved by the
Criminal Code, and that is the offence of contempt of
court.  And it has never been the practice and, indeed,
it is not the law, that with respect to an allegation of
contempt of court any indictment or any sworn information
is required.  And there is no principle, therefore, of
fundamental justice, to which I can have reference at
this point in time, that would support the argument that
pursuant to Section 7 of the Charter allegations of
contempt of court must now be formalized in the form of
a sworn information or indictment.  And accordingly, the
argument that there must be a sworn information or
indictment before the court which is subject to the
provisions of the Criminal Code with respect to the
particularization of allegations is not accepted and
whatever motion it was you were making in that - -


MR. CHRISTIE:  May I clarify that, My Lord?
THE COURT:  - - regard, Mr. Christie, is dismissed.
MR. CHRISTIE:  Yes.  It was Section 24(1).  I was making a


motion under that provision, in respect to that and my
other argument.


THE COURT:   Yes.  Well, there is, in my view, no basis upon
which the powers set out in Section 24 of the Charter,
either in Subsection (1) or Subsection (2), can be
invoked on the grounds that you have outlined.  And you
have been given, as I say, an outline by Mr. Cairns now
of the nature of the allegations which are brought
against Mr. Toth.


Now, are we now ready to proceed?  Anything further,
Mr. Christie?


MR. CHRISTIE:  Not at the moment, My Lord.
THE COURT:  All right.  Mr. Cairns?
MR. CAIRNS:  Thank you My Lord.  Call Sergeant McGuinness.
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At the proceedings the appellant testified in part as


follows:


A. Well, I formed the understanding from the scientific
evidence, and from my understanding of the scientific
evidence that the unborn child is nothing other than a
human being.  And so I consider it a crime to destroy the
human being.


Q. And what crime do you consider it to be?
A. Murder.  Which it's my understanding, too, that murder is


a crime against humanity.
Q. And were you in attendance at this clinic, as they call


it, on the - - do you remember what day they say it was?
A. I believe it was the 13th of April.
Q. And what happened there?
A. I was there to try to prevent the crime of murder, and


that was my only purpose there.  I was exercising my
right as a citizen to prevent murder, and that was my
only reason being there.


Q. And was it as a result of anyone else's directions that
you went there?


A. No.  I went on my own.
Q. And when you got there, what happened?
A. We were - - a number of us were standing near the clinic


entrance, and someone put a bicycle lock on my neck and
then put another one on the bicycle lock, and then they
put another one on a lady's neck, and so that I was
connected to the lady.  And then we sat down, and
somebody chained my ankle to the - - another ankle, and
I believe that ankle belonged to the gentleman that was
hooked on to the door.


Q. Did you consent to the attachment of these things to
yourself?


A. Well, I acquiesced.  I didn't - - I didn't resist.  I
don't know who did it.  They put it on my neck, but I did
not ask to have it put on.  But I did not resist either.


Q. At that time were you directly or indirectly impeding,
blocking or obstructing anyone?


A. No.
Q. Was it your intention to do so?
A. No.  My only intention there was to stop the crime of


murder of the unborn child.  And I was - - as I mentioned
earlier, I was exercising my right as a citizen.


Q. Now, did you - - did anyone attempt to get past you at
any time, or ask you specifically to allow them to get
past you to get into the clinic?


A. No.
Q. Did you know whether the clinic door was open or closed?
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A. As far as I know, it was locked.
Q. So there was no attempt made by anyone, apparently, to go


into that door, that you're aware of?
A. Not to my recollection, no.
Q. When Staff/Sergeant McGuinness came around, did you make


any effort to obstruct his - - him in any way?
A. No.  As I recall, he did go right to the door to examine


the door.  And he stepped in between a few feet, and he
did get to the door.


Q. And did anyone ask you - - by that, I mean specifically
Staff/Sergeant McGuinness - - did he ask you to step
aside, or did he say anything to you to ask you to move?


A. No.
Q. If he had, what would you have done?
A. I would have moved.
Q. Was there anything that would have prevented you from


getting completely out of that area at any time?
A. Well, I was locked, as I said earlier, so I could - - I


could shift, if he asked me to, but I couldn't move - -
I couldn't have moved away, because I was locked both by
my neck and by my ankle.


Q. And in saying you would have acquiesced, what would you
have done if the police had come along and wanted to move
you?  Physically.


A. I would have not resisted.  I would have let them move
me, in the same way as I let someone put a lock on my
neck.


Q. And would that necessarily have involved your consent?
A. Well, I was - - my - - I was passive.  I acquiesced. 
Q. Was there, to your knowledge, at that time an injunction


that you felt you were breaching or breaking in any way?
A. I knew of the injunction, yes.
Q. Did you feel that you were somehow violating it?
A. No.  Because it goes back to my understanding that - -


exercising my right as a citizen, My Lord, that I could
prevent what I honestly believed to be a forthcoming
murder and crime of killing an unborn baby.  That I could
do that without - - I could do that, despite a law that
said I couldn't, when I was trying to - - honestly trying
to prevent a murder.


Q. In the course of your actions, did anyone by you
become interfered with, blocked or obstructed in
any way during the period of time when you were
there?


A. Not to my recollection, and I believe no.
Q. Now, did you have any strong convictions regarding this


matter at that time?
A. Yes.  I've been in the pro-life movement for some 15 to


20 years.
Q. Have you been involved in expressing yourself in that


regard through that period of time?
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A. Yes.  And when I - - for several years, both in Edmonton
and in Victoria, I have picketed in front of hospitals
where abortions were performed.


Q. And did anything happen in the way of an experience that
made you stronger in your convictions in that regard,
prior to this event at the place where the accusation
arises?


A. Yes.  A week before, My Lord, I was at my son's home in
Surrey, and he suggested that I might want to view the
tape by Dr. Nathanson which is entitled The Eclipse of
Reason.  And that tape convinced me more than ever that
abortion is the killing of an unborn human being.  And
that is why I appeared at the clinic.


Q. I now produce and show to you a video tape.  Are you
familiar with this video tape at all?


A. Yes.  That's The Eclipse of Reason.
Q. Just a moment.  Just a moment.


    All right.  When did you see that video tape?
A. I saw it a week before we went to the abortuary.
Q. And did you, in seeing it, form any understanding of the


act itself?  The factual nature of abortion - - was it in
any way affected, your understanding of the factual
nature of abortion, by seeing that video tape?  


A. Yes.  It clarified to me - - particularly, it showed that
in order for the doctor to ensure that he had all the
pieces of the unborn baby - - it showed how he had to
reconstruct the dead baby, in order to ensure that all
its parts were removed.


Q. Is this the video tape you saw at that time?
A. Yes, it is.
Q. And did it have an impact on your honest belief about


this act?
A. Yes.  It - - as I said, it reconfirmed it firmly that the


killing of an unborn human being is murder.


...


Q. Did you attempt to impede, interfere, block or obstruct
him from coming in or going out?


A. No.
Q. Had you at any time formed such an intention?
A. No.
Q. What was your intention?  What did you intend to do by


being there?
A. To try to prevent the crime of murder.
Q. And had you intended to use any force in the commission


of that act?
A. No.
Q. And had you at any time formed an intent with anybody


else to do anything to contravene this order that
apparently we now understand exists?
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A. I never had an intention to disobey a law or an
injunction.  My only purpose for being there was, as I
had mentioned, to prevent the killing of an unborn which
I believe is murder.


Counsel for the appellant asked that a videotape of the


film 'Eclipse of Reason' referred to by the appellant in his


testimony be admitted as evidence.  The learned chambers judge


refused to admit this evidence and his reasons for judgment in this


connection read as follows:


The issue before the court is the
admissibility of a film entitled "Eclipse of
Reason" which the defendant Toth tenders in
evidence.  The primary rule of admissibility
is relevance.  That which is not relevant is
not admissible in evidence.


On behalf of Mr. Toth it is argued that this
film provided the basis for his belief that
the abortion of a fetus constitutes the crime
of murder.  That belief it is said, in turn,
to form the rational underpinning for a
defence under either Section 25 or Section 27
of the Criminal Code, the pertinent portions
of which provide as follows:


Section 25(1):  


"Every one who is required or authorized
by law to do anything in the
administration or enforcement of the law


(a) as a private person,
is, if he acts on reasonable and probable
grounds, justified in doing what he is
required or authorized to do and in using
as much force as is necessary for that
purpose."


Section 27:


"Every one is justified in using as much
force as is reasonably necessary
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(a) to prevent the commission of an
offence
(i) for which, if it were


committed, the person who
committed it might be
arrested without warrant,
and


(ii) that would be likely to
cause immediate and
serious injury to
anyone."


The argument is that Mr. Toth, as a private
person, is authorized to prevent the crime of
murder if he has reasonable grounds for
believing such crime is being or is about to
be committed.  Thus, it is that the film in
question is said to be relevant, since as I
have noted, Mr. Toth's belief that the crime
of murder was being committed or was about to
be committed at the Everywoman's Health Clinic
on April 13 was based at least in part on what
he saw when he viewed the film a week earlier.


Evidence of an honestly held belief is
irrelevant where the honestly held belief is
not an essential element either of the crime
alleged or of any proper legal defence raised
in answer thereto.  The cases cited by Mr.
Christie were either cases of fraud or cases
where a defence of mistaken fact was advanced.
In such circumstances the existence of an
honestly held belief, whether right or wrong,
is relevant.  Such is not the case before me.
This case has nothing whatever to do with
fraud and the mistaken belief alleged, if that
is the defence advanced, is clearly a mistake
of law.  No such defence exists in our law.


Mr. Christie argues that it is a defence of
mistake of fact, that is to say an honestly
held belief in a state of facts which, if they
existed, would constitute a justification for
what was done.  I will not describe at length
the law which distinguishes a mistake of fact
from a mistake of law.  Suffice it to say that
the defence suggested here is predicated on a
belief that the abortion of a fetus
constitutes the crime of murder.  That is a
mistaken view or belief with respect to the
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state of the existing law, and, as I have
said, mistake of law is not a defence.


Mr. Christie says that the defences are at
least arguable, but they are not.  Neither
Section 25 nor Section 27, as a matter of law,
have anything to do with this case.  That is
because it is an essential element of the
defence provided by both sections that what
the accused believed was about to happen
would, if it had happened, constitute an
offence known to law.  It has been said
before, it apparently must be said again, the
activities at the Everywoman's Health Clinic
are completely lawful.  In this country
parliament decides what conduct constitutes a
criminal offence.  Sections 25 and 27 of the
Criminal Code do not provide a defence to
anyone who simply arrogates to himself the
power of parliament and declares conduct to
which he is strongly opposed to be illegal.
Mr. Toth is not and never was a person
authorized by law to do what he did on April
13th last.  He and those with him took it upon
themselves to act in accordance with their
sincerity of those beliefs, that quality alone
is irrelevant to any issue which rises to be
determined on the question of whether or not a
contempt is proven.


Mr. Christie also argues that the order of Mr.
Justice McKenzie is open to challenge before
me in these proceedings.  I disagree.  The
principle of law which prevails is that the
orders of this court are not open to
collateral attack.  If the order is thought to
be wrong, the place to raise that challenge is
in the Court of Appeal before which that order
now sits.  In the meantime and until that
order is set aside it is binding upon me as it
is binding upon all others, including the
defendants.


Mr. Christie also made reference in his
argument to Section 6(1.91) of the Criminal
Code, alleging that an abortion constitutes a
"crime against humanity" as defined in Section
6(1.96).  I will not bother to read those
sections.  They have nothing whatever to do
with any issue before the court.
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No basis for relevance having been
established, the film will not be admitted in
evidence.


The learned chambers judge found the appellant guilty of


contempt and his reasons for judgment read as follows:


THE COURT:   The essential ingredients of the alleged contempt
have been admitted by all of the defendants except
Mr. Toth:  Mr. Toth has taken the stand.  By his
own evidence, not to mention that led by the Crown,
it has been conclusively established that he was at
the Everywoman's Health Clinic on April 13th last,
that he knew of the existence of the injunction
order issued by Mr. Justice McKenzie on January
21st last, and that he intentionally violated that
order by obstructing access to the main entrance to
the clinic.


The argument has been made that, on his evidence,
Mr. Toth did not know that what he was doing
constituted the offence before the court.  I cannot
accept that.  The evidence satisfies me that Mr.
Toth knew very well that what he was doing was
against the law.  He simply decided that, for
reasons of personal belief, he had to do what he
did.  Even if I were to find that he genuinely
believed that what he was doing was lawful, of
course, that would not, under Canadian law,
constitute a defence.


I do not accept Mr. Toth's evidence that he was the
innocent victim of what would have been, as he
described it, both an assault and an unlawful
confinement in the sense that he was chained and
locked to others without his consent and thus
placed in a position where he could not obey the
direction of Staff Sergeant McInnes (sic) to move.
Of course he conceded that he acquiesced to what
was happening and that, so far as it went, was
closer to the truth.


The evidence satisfies me that, like the others, he
knowingly participated in the locking and chaining
together and that he did so with the intention of
blocking access to the clinic.
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Mr. Christie argues that I should, for these
purposes, construe the injunction order narrowly
and I agree that as a statement of law that is
correct.  If any doubt exists as to whether the
conduct of a defendant amounted to a specific
breach of the order because of any uncertainty in
the construction to be given to the language of the
order, itself then that language should be
construed favourably to the defendant but here
there is no doubt.  The meaning of the order is in
no way in doubt.  Given their literal meaning, the
words used in paragraph A of the order of Mr.
Justice McKenzie display no ambiguity.  What these
defendants did was to interfere, to block, and to
obstruct ingress or egress to and from the premises
of the Everywoman's Health Clinic.  The suggestion
that no such result could have flown from the
conduct of the defendants because the doors to the
clinic were locked and remained locked throughout
is little more than fatuous nonsense.  The doors
were blocked.  Anyone seeking to unlock them could
not have done so because of the intervention of the
defendants.


The suggestion has been made that no mens rea was
present because these defendants had an honest
belief that what they were doing was lawful.  There
is no merit to that argument.  What was done was
done intentionally and with full knowledge of the
consequences which were also fully intended.  In
that sense, the requisite element of mens rea has
been proven.


The Crown has conclusively proven that each of the
defendants is guilty and I so find.


Counsel for the appellant raised the following issues at


the proceedings below and in this Court:


1. That the Judge erred in refusing to permit evidence as to


the reasonable basis of the accused's belief in a state


of facts, namely the killing of a human being which if it


were true would justify the act of breach of the court's
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order, by refusing evidence of the video tape which


formed the accused's belief of fact.


2. That the Judge failed to apply or improperly applied the


provisions of section 25 and 27(b) of the Criminal Code


as it then was, and specifically failed to consider the


evidence of an honest belief in the factual basis of


section 25 or 27(b) defences.


3. That the Judge erred in refusing to consider the defence


of mistake of fact in relation to the defence under


section 25 or 27(b) of the Criminal Code, and failed to


consider properly or at all, the issue of mens rea.


4. That the Judge should not have proceeded in the


circumstances of this case having previously ruled that


the contempt should be considered criminal since to


proceed in these circumstances raised a reasonable


apprehension of bias which in the whole of the case was


compounded by actual bias against the accused, contrary


to the Charter of Rights and Freedoms, section 11(d).  


He argued the defence of necessity in relation to the


submissions which he made in respect of sections 25 and 27(b) of


the Code.  He also argued that his application for particulars


should not have been denied.
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I find it unnecessary to determine this last issue


because, in the circumstances of this case, no prejudice whatsoever


accrued to the appellant as the result of the failure of the


learned trial judge to order particulars.


In my opinion, the submissions made in respect of bias


should be dismissed for the quoted reasons given by the learned


chambers judge in respect of this issue.  Further support for the


reasons given by the learned chambers judge may be found in the


reasons for judgment of McEachern C.J.B.C. in Everywoman's Health


Centre (1988) Victoria Drive Medical Clinic Ltd. v. Bridges et al,


(hereinafter referred to as "Bridges") unreported, CA 10524,


December 10, 1990.  The case of McBain v. Lederman (1985) 22 D.L.R.


(4d) 119 is not applicable to the facts of this case.  


The refusal of the learned chambers judge to admit the


videotape of the film need not be dealt with.  Even if the evidence


should have been admitted in relation to "reasonable grounds" under


section 27, because section 27 was inapplicable for other reasons


the evidence became irrelevant.  I would also add, for the purposes


of these reasons, that I am willing to assume that the appellant


honestly believed that he was entitled to act as he did to prevent,


as he put it, the "murder of an unborn child".  
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Mens rea in respect of criminal contempt of court was


knowledge of the injunction and intention to act contrary to it.


These facts have been clearly proved.  There is nothing in the


mistake of fact argument that would make the mistake alleged


directly relevant to the mens rea of contempt.  Therefore the


argument as to mistake of fact can apply only to the arguments


under sections 25 and 27 of the Code.


As to the argument that the learned chambers judge failed


to properly consider the defence of honest belief in relation to


sections 25 and 27(b) of the Code, I am of the opinion that even if


the defence afforded by sections 25 and 27(b) were available to the


defendant that he could not succeed.


With respect to section 25 the appellant was not required


or authorized by law to do anything.  Therefore section 25 has no


application.  With respect to section 27(b) it will be noted that


section 27(b) makes reference to the use of force, that is use of


force by the appellant.  In this case the appellant testified that


he did not use force and did not intend to use force.  His conduct


was passive at all times.  Section 27(b) is therefore inapplicable.


As to "colour of right" see R. v. Walker and Somma


(1980), 51 C.C.C. (2d) 423 at 429 where the judgment of Martin J.A.


... Although mistake or ignorance with respect to a
rule of the civil law may negative the mental
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element required by the definition of a particular
crime, such as theft, mistake or ignorance with
respect to the scope and application of the
relevant penal law does not, as a general rule, at
any rate, constitute a defence:  see s.19 of the
Criminal Code of Canada.  Consequently, where
conduct is made an offence in the absence of "a
lawful excuse", ignorance of the law breached does
not constitute "a lawful excuse":  see textbook by
Glanville Williams, Criminal Law, 2d ed. (1961),
pp. 412-413;  R. v. Aryeh (1971), 6 C.C.C. (2d)
171, [1972] 2 O.R. 249;  Cambridgeshire and Isle of
Ely County Council v. Rust, [1972] 2 Q.B. 426.


As to the defence of necessity, counsel for the appellant


has raised no argument that would suggest that the reasons for


judgment of Madam Justice Southin in the Bridges case, supra, are


not binding on us.  Her judgment reads in part as follows:


He said further that his clients had no mens rea
and that they were entitled, as a matter of law, to
rely upon the defence of necessity.  None of the
cases on the defence of necessity supports its
availability in a case such as this.


For the above reasons I would dismiss the appeal.


LAMBERT J.A.:   I agree.


TOY J.A.:   I agree.


LAMBERT J.A.:  The appeal is dismissed.


                                        
The Honourable Mr. Justice Anderson
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Case Summary


Criminal law — Criminal Code offences — Offences against the administration of law and 
justice — Resistance or obstruction of a public officer or peace officer — Offences 
against person and reputation — Assaults — Assault — Trial of the accused Hervieux 
and Bloxom for obstruction of peace officers and assault — The accused were acquitted 
— Police had responded to a call respecting a tenant of the accused shooting off a rifle 
— The tenant was arrested — The accused resisted arrest by police who were conducting 
a subsequent search of the property for the firearm — The accused believed that the 
arrest was unlawful and were entitled to resist — The Crown had not established that the 
accused had interfered with police prior to the arrest.


Trial of the accused Hervieux and Bloxom for obstruction of peace officers and assault. The 
accused were the owners of a property in Springwater Township. In August, 2004 a tenant 
called police claiming his neighbour, another tenant, was intoxicated and running around with a 
rifle and had shot it twice and was claiming he wanted a fight with the police. The emergency 
response team and the tactics and rescue unit both responded to the call. Officers arrived and 
arrested the neighbour without incident. However, the firearm had not been found and police 
contacted the accused, owners of the property, concerning it. The accused claimed that police 
at no time told them they planned to attend at their property or that they should remain inside. 
Police on the scene told the accused to stay inside, but had not given them details of the 
incident. The accused left the residence when officers came toward it, and were told to get down 
on the ground, which they did not do. They were arrested following a struggle. Bloxom was 
charged with common assault. The accused argued that the arrests were unlawful and they 
were entitled to use reasonable force in resisting. 


HELD: Accused acquitted.


 The police presence at the property was reasonably necessary, given the incident with the 
neighbour and the still-unsettled issue of the alleged firearm. However, the accused were under 
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an honest belief that the arrest was unlawful and entitled to resist. The Crown had not 
established that the accused had interfered with the police search of the property prior to the 
arrest. 


Statutes, Regulations and Rules Cited:


Criminal Code, R.S.C. 1985, c. C-46, s. 37(1), s. 129, s. 266, s. 487(1)


Counsel


I. Abokor, Counsel for the Crown.


G. Filipovic, Counsel for Cynthia Bloxom.


Donald Hervieux, in person.


REASONS FOR JUDGMENT


C.M. HARPUR J. (orally)


1   Mr. Hervieux and Ms Bloxom are charged with wilful obstruction of police officers in the 
execution of their duty. They are alleged to have interfered on August 28, 2004, with the legal 
occupation by the officers of a rural property in Springwater Township which they owned and on 
which they and several of their tenants resided. Ms Bloxom is also charged with assaulting 
Police Constable Derek Banks after her arrest that day. The assault charge against Ms Bloxom 
was laid as common assault pursuant to s. 266 of the Criminal Code.


2  I will begin with the events leading to the arrest.


3  The circumstances leading to the arrests are quite dramatic and, in large measure, either 
agreed or not the subject of contradictory evidence.


4  At approximately 5:30 a.m. on August 28, 2004, one of the tenants of the Hervieux/Bloxom 
property, Dennis Simpson, place a 9-1-1 call from his residence on the property. Mr. Simpson 
told the 9-1-1 operator that his neighbouring tenant, Danny Vienneau, was running around with 
a rifle, that Mr. Vienneau had shot the rifle twice, that Mr. Simpson thought Mr. Vienneau had 
been drinking, and that Mr. Vienneau had come to Mr. Simpson's door, handed a phone to Mr. 
Simpson and said, "Phone 9-1-1".


5  Notice of the call was immediately given to Sergeant D.R. McInnis of the Huronia West O.P.P. 
He called Mr. Simpson to follow up. Mr. Simpson reiterated that Mr. Vienneau had come to his 
door with a rifle in his hand and told Mr. Simpson to call 9-1-1. In this call, Mr. Simpson said that 
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Mr. Vienneau had told him that he, Mr. Vienneau, "wanted to fight the O.P.P.". Mr. Simpson 
went on to tell Sergeant McInnis that Mr. Vienneau lived in the middle home of the three on the 
rural property, that Mr. Vienneau was still on the property, and that Mr. Simpson had not heard 
any gunshots. Mr. Simpson also told Sergeant McInnis that he did not think Mr. Vienneau would 
shoot at the police if they came to the property.


6  At approximately 6:00 a.m., O.P.P. Superintendent Ron Gentle, then Manager of Criminal 
Operations, Central Region and a "Level 2 Incident Commander", received advice that a 9-1-1 
call had been received indicating a male with a firearm challenging the police. Given these 
elements, Superintendent Gentle regarded the matter as a "Level 2 incident", that is, of sufficient 
gravity to necessitate dispatching members of both the Emergency Response Team, or ERT, 
and the Tactics and Rescue Unit, or TRU, to the property. ERT members are specially trained 
O.P.P. officers normally deployed on regular duties at detachments but who can be enlisted for 
emergencies. TRU members are a full-time tactical team deployed at high-risk calls. 
Superintendent Gentle's intention was to deploy the ERT members on the rural property 
perimeter to protect TRU members as the latter engaged the perceived threat to police and 
public safety on the property. Superintendent Gentle was to, and did, take charge of the incident 
as soon as he arrived at the property at 7:15 a.m.


7  By that time, Mr. Vienneau had himself placed a telephone call to the 0.P.P. using a portable 
phone while standing at the entrance to the driveway on the rural property. Mr. Vienneau said he 
had just awakened, had heard a disturbing message on his phone, that "buddy" had previously 
had the phone, that the information concerning Mr. Vienneau which Mr. Vienneau had heard on 
the tape was wrong, and that he did not know how he had become involved. As this call ended, 
O.P.P. officers arrived at the property and, shortly after 7:00 a.m., arrested Mr. Vienneau without 
incident. No firearm was found by the police at the time of Mr. Vienneau's arrest. When arrested, 
Mr. Vienneau denied engaging in the conduct which had been described by Mr. Simpson in Mr. 
Simpson's 9-1-1 call and his call with Sergeant McInnis.


8  Superintendent Gentle continued to regard the incident as highly threatening despite Mr. 
Vienneau's arrest. The explanation for the Simpson calls was now uncertain and the firearm 
reported had not been found. Superintendent Gentle instructed one of the O.P.P. officers who 
had been dispatched to the scene, Constable Rick Schmidt, to attempt to contact Mr. Hervieux 
who was, by then, known by the O.P.P. to be an owner of the property. Constable Schmidt had 
had prior dealings with Mr. Hervieux and enjoyed some degree of rapport with him. 
Superintendent Gentle instructed Constable Schmidt to call Mr. Hervieux and (i) advise him to 
stay in his residence because the police were engaged in a tactical operation on the property; 
(ii) inquire about the identity of other occupants of the property; and (iii) inquire about firearms.


9  Constable Schmidt did call Mr. Hervieux repeatedly, beginning shortly before 9:00 a.m. He 
spoke both with Mr. Hervieux and Ms Bloxom.


10  It is at this point that the significant facts preceding Mr. Hervieux's and Ms Bloxom's arrests 
become contested.


11  Mr. Hervieux and Ms Bloxom testified that, neither in their calls with Constable Schmidt nor 
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their additional calls with the O.P.P. negotiator, Sergeant Kathy Bilton, nor in any calls with any 
police representatives prior to their arrests, were they (i) told to remain in their residence; or (ii) 
told any reasons for, or particulars about, the police attendance at their property. They both said 
that they remained uninformed at all times prior to their arrest as to what the "incident" was that 
the police were referring to, or why, given the arrests of Mr. Vienneau and Mr. Simpson who 
were apparently their suspects, the police felt that any significant threat persisted.


12  Constable Schmidt, on the other hand, acknowledged receiving the instructions described by 
Superintendent Gentle. He said he asked Mr. Hervieux about guns on the property. He said he 
advised Mr. Hervieux that TRU was involved and that the area was contained. He said Mr. 
Hervieux "was aware there had been an incident", if not the details, and that he told Mr. 
Hervieux "there was an officer safety issue". Constable Schmidt testified to discussing with Mr. 
Hervieux who the property's occupants were. He said he asked Mr. Hervieux to get Ms Bloxom, 
who was making forays outside, into the house and was told by Mr. Hervieux that Ms Bloxom 
was unlikely to comply. He said he spoke to Ms Bloxom and "tried to explain the incident to her" 
but that she would not listen and was abusive.


13  Constable Schmidt said he asked Mr. Hervieux to stay inside but did not threaten Mr. 
Hervieux with arrest if he was not compliant. He said, " ... I figured we would try to keep 
everything as nice as possible and hopefully he would respect my wishes". Constable Schmidt 
said he thought he had not told Mr. Hervieux that police would be coming onto the property, but 
did try to tell Ms Bloxom that police would be entering. He testified that Mr. Hervieux suggested 
Constable Schmidt come onto the property and accompany him to get the tenant involved from 
the tenant's residence, a suggestion Constable Schmidt refused on the basis of officer and 
public safety. In sum, Constable Schmidt said, "I know that from the notes that I made and from 
the recollection that I have of the call with you, Mr. Hervieux, that I gave you enough information 
for you to form a rational decision to stay in your residence for your own safety and for the 
officers' safety".


14  Sergeant Kathy Bilton was the team leader of the Central Region Crisis Negotiating Team of 
the O.P.P. She too spoke to Mr. Hervieux and Ms Bloxom by phone. She testified that the 
purpose of her call to Mr. Hervieux was to obtain information concerning the occupants of the 
property and, of her subsequent call to Ms Bloxom, to get Ms Bloxom to stay indoors. She said 
she was uncertain as to whether she had succeeded in communicating to either Mr. Hervieux or 
Ms Bloxom that they were to stay inside or the reason for the police presence on the property, 
given their lack of cooperation during the calls. She acknowledged that Mr. Hervieux likely asked 
her why the police were there.


15  Tenant Tom Lavert met with Mr. Hervieux on the morning of August 28, 2004 prior to Mr. 
Hervieux's arrest. He testified initially that Mr. Hervieux had told him police were on the property 
looking for a gun. Subsequently he testified that Mr. Hervieux did not say why the police were 
present.


16  Tenant Joyce Geroux also met with Mr. Hervieux that morning prior to his arrest. She 
testified that Mr. Hervieux told her that police were around the property and she should stay on 
the patio of Mr. Hervieux's residence.
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17  Rachel Muhr, then aged 13, was staying with Mr. Hervieux and Ms Bloxom at their residence 
on the night of August 27/28, 2004. She testified that, on the morning of August 28, 2004, she 
heard both Mr. Hervieux and Ms Bloxom ask the persons to whom they were speaking on the 
phone, apparently police officers, why the police were at the property and "what was going on?" 
She also said Mr. Hervieux and Ms Bloxom said to her that they did not know what was 
happening. Ms Muhr said that when Ms Bloxom woke her and her friend Nicole, Ms Bloxom was 
aware that police were on the property. She said Ms Bloxom eventually told her that morning, 
prior to Ms Bloxom's arrest, that the police felt Mr. Vienneau had a gun, that in fact no one of the 
property had a gun, and that she, Ms Bloxom, wanted the O.P.P. off the property.


18  In its totality, the evidence as to the state of the knowledge of Mr. Hervieux and Ms Bloxom 
immediately prior to their arrests indicates to me that, whether by way of deductions or direct 
observation, they were aware that there were police officers around and on their property, that 
the police had been concerned about at least one of their tenants and the prospect of his using 
a gun, that the police did not regard the matter as resolved despite the arrests of Mr. Vienneau 
and Mr. Simpson, that the police intended to continue to occupy the property to try to resolve 
their concerns, and that the police wanted Mr. Hervieux and Ms Bloxom to stay indoors while the 
police were present. I also find that Mr. Hervieux and Ms Bloxom had received few details of the 
police concerns, although enough to recognize that a gun or guns and Mr. Vienneau and Mr. 
Simpson were thought to be involved, and that they had been strongly urged to stay inside. 
However, nothing in the evidence of Constable Schmidt or Sergeant Bilton contradicted that of 
Mr. Hervieux and Ms Bloxom that the couple made no commitment to comply with the request to 
stay in or that the police made any threat to arrest them if they do not do so. Indeed, Ms Bloxom 
seems to have made it clear in her exchanges with the police that she intended to go on with her 
planned outdoor activities, despite any police presence on the property.


19  I turn, then, to Mr. Hervieux's arrest.


20  The following facts as to the immediate context of Mr. Hervieux's arrest are not in dispute. 
By 9:40 a.m., Mr. Simpson and Allyson Austin, the woman with whom he lived in a unit of the 
easternmost home on the property, were in police custody. Mr. Vienneau had been arrested 
hours earlier. No firearm had been located. Ms. Austin had told the police that she had seen Mr. 
Vienneau in possession of a 30/30 or a .22 rifle previously on the property, although not the 
previous night. Mr. Simpson had consented to a police search of the building in which he and 
Ms. Austin (and in a separate unit, Mr. Lavert and Ms Geroux) lived. Superintendent Gentle had 
decided to proceed with the consent search of the Simpson/Austin home and a search under 
exigent circumstances of the middle home in which Mr. Vienneau lived. Sergeant Gentle did not 
regard Mr. Hervieux or Ms Bloxom as involved in any way in the 9-1-1 incident and did not 
intend that their residence, the westernmost home on the property, be searched.


21  The TRU team had arrived from London, Ontario at approximately 10:00 a.m. On 
instructions from Superintendent Gentle, they had carried out a search of the Simpson/Austin 
and Lavert/Geroux homes with ERT providing cover. No firearm had been found and no persons 
had been encountered. Superintendent Gentle then instructed TRU and ERT to proceed with 
the search of the middle home containing Mr. Vienneau's residence.
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22  It was as the TRU team approached the middle home that they encountered Mr. Hervieux 
and Ms Bloxom and the arrests occurred. The versions of the encounter with, and arrest of, Mr. 
Hervieux, as related by the Crown witnesses on the one hand and the defence witnesses on the 
other, were quite different. Indeed, there were differences even between the versions of the 
police officers involved.


23  Constable Murray DeRuiter was a member of the ERT team providing cover for the TRU 
team as it approached the middle home. Constable DeRuiter was observing events from a tree 
line at a distance from the home. He said that Mr. Hervieux and Ms Bloxom approached the 
TRU team as the TRU team approached the middle home. He said the TRU team members told 
Mr. Hervieux and Ms Bloxom to stay where they were or to come no closer, and that the TRU 
team then "engaged" the couple, taking them into custody after a struggle.


24  Constable Terrence Sutton was a member of the TRU team. He said that, while in the 
middle home with other TRU team members, he saw Mr. Hervieux through a window in the 
building. Mr. Hervieux was yelling, waving his hands and walking toward other TRU members 
outside the middle home, specifically toward Constable David Strickler. Constable Sutton said 
he did not see TRU team members engage Mr. Hervieux.


25  Constable Jonathan Asen was a member of the TRU team. He testified that he was 
approximately ten feet behind Constable Strickler who was confronting Mr. Hervieux between 
the middle home and the Hervieux/Bloxom residence. He said Mr. Hervieux was approaching 
Constable Strickler with a cup of steaming liquid (a cup of coffee, as it turned out) in his right 
hand. Constable Asen said he yelled several times to Mr. Hervieux the words, "Police, get down 
on the ground", to which Mr. Hervieux eventually responded, "Get off my property". Constable 
Asen said Mr. Hervieux continued to approach Constable Strickler. He said, "And I went over to 
Constable Strickler's location to attempt to assist him in restraining Mr. Hervieux who was being 
uncooperative at this time". Constable Asen said he knocked the cup of coffee from Mr. 
Hervieux's hand as a precaution. He testified that his attention was then directed to Ms Bloxom 
who approached him carrying a broken glass tabletop, swearing and telling him to get off her 
property. He said he told Ms Bloxom also, "Police, get on the ground" but that she kept coming. 
He said he knocked the glass tabletop to the ground, causing Ms Bloxom to swear at him, pull 
off his headset and try to kick him. Constable Asen said he then knocked Ms Bloxom to the 
ground with a "footsweep", eventually, with Constable Sakalo and Constable Brown, subduing 
her on the ground after further struggle. He said he then turned his attention to persons on the 
patio of the Hervieux/Bloxom home to ensure they were not a threat.


26  Constable David. Strickler was the TRU team member who arrested Mr. Hervieux. Contrary 
to the evidence of Constable DeRuiter and Constable Asen, he testified that it was the TRU 
team which approached. Mr. Hervieux, not Mr. Hervieux who approached them. He said Mr. 
Hervieux refused Constable Strickler's request that Mr. Hervieux come to the TRU team when it 
was under cover of the middle home, and, instead, beckoned them angrily to come to him and to 
Ms Bloxom. Constable Strickler said that, as the TRU team approached, Mr. Hervieux was 
constantly yelling at them to leave the property. Constable Strickler said he decided then to 
arrest Mr. Hervieux for obstructing police because he was not cooperating with the proper 
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execution of the investigation. He said he took hold of Mr. Hervieux's left arm, that Mr. Hervieux 
tried to pull away, and that he and Constable Paul Does then forced Mr. Hervieux to the ground 
where he continued to struggle and to shout imprecations about trespassing. Constable Strickler 
testified that "the people there needed to be controlled" in order for the investigation to be 
conducted safely.


27  Constable Brad Sakalo was a member of the TRU unit. He assisted Constable Asen in 
arresting Ms Bloxom. Alone among these officers, Constable Sakalo testified that 
Superintendent Gentle had instructed him and other TRU members, on their arrival on scene, to 
have as their first objective the removal from the property of a male and female who were 
obstructing the ERT. Constable Sakalo said that he and Constable Asen went to Ms Bloxom and 
told her to get down on the ground. He did not testify, as Constable DeRuiter and Constable 
Asen had, that Ms Bloxom advanced on the police officers.


28  Constable Derek Banks was an ERT member. He said that he was following the TRU team 
as it encountered Mr. Hervieux and Ms Bloxom in the vicinity of the middle home. He described 
Mr. Hervieux as "confronting us, yelling at us, giving our position away. That means someone's 
going to know where I am and they can shoot me". Constable Banks identified this conduct as 
Mr. Hervieux's criminal obstruction.


29  Constable Paul Does was a member of ERT who participated in Mr. Hervieux's arrest. He 
said he was advancing with the TRU team when they encountered Mr. Hervieux and Ms 
Bloxom. He said Mr. Hervieux approached the police officers. He said Mr. Hervieux and Ms 
Bloxom were told to get on the ground for their safety and that of the officers. He said, "So that 
is normal practice to prone out - prone, I mean put everybody on the ground and secure them 
and then deal with the job that we have to do of securing the scene." Constable Does said Mr. 
Hervieux responded with a profane demand that the police leave his property.


30  He was told the police were entitled to be there and he swore at them again. Constable 
Does said Mr. Hervieux resisted and fought when police hands were placed on him so he was 
forced to the ground and handcuffed.


31  Sergeant Phillip Browne was part of the TRU team. Unlike Constable Sakalo, he said that 
the TRU team briefing had been to the effect that the primary task was to secure the area and, 
secondarily, to arrest Mr. Hervieux and Ms Bloxom for obstruction if there were further 
interference by them.


32  Three defence witnesses testified concerning the arrest of Mr. Hervieux. Mr. Hervieux 
himself, Ms Bloxom and their tenant Mr. Lavert. Mr. Hervieux said that he was walking toward a 
truck near his residence with Mr. Lavert and carrying a cup of coffee when police officers came 
rapidly toward him, past the middle home. Mr. Hervieux said the police yelled at him, that he 
responded by saying that the middle home was empty and, when they continued to advance, 
that he told them they were trespassing. Mr. Hervieux said an officer ran at him "full blast", 
yelling that he was to get down. Mr. Hervieux said that the officer then struck him on the nose 
with his rifle butt and Mr. Hervieux "just went down and stayed down". He said, nonetheless, that 
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one officer put a foot or knee on the back of his head, another stood on his back and shovelled 
gravel in his face, and a third stood on his legs.


33  He said he did squirm under their collective force, but because of pain, not to resist. Mr. 
Hervieux said he did not approach the police officers and, rather, that they ran at him. He 
acknowledged that the police yelled at him several times to get on the ground. He said he did 
not do so because he was in shorts, was holding a coffee, and "why should I get on the ground 
on my own property?"


34  Ms Bloxom testified that she was carrying a glass tabletop from the middle home to her own 
when she passed Mr. Hervieux heading in the opposite direction with keys in his hand. She said 
she heard Mr. Hervieux say, "The building you want is empty", followed by his saying, "You're 
trespassing here." Ms Bloxom said she looked at Mr. Hervieux and saw him struck hard in the 
face by Constable Strickler with the butt of a rifle. She said Mr. Hervieux fell hard and was still. 
She said she yelled at the police to leave Mr. Hervieux alone. She said she was terrified, put the 
tabletop down and began to back up as the police, in turn, yelled at her to, "get on your belly" 
and to put her hands behind her back. Ms Bloxom acknowledged that she did violently resist the 
officers' efforts to subdue her, particularly after hearing an officer propose to use a taser. She 
said, "I totally believed I had done nothing wrong and they had absolutely no right to attack us. 
And they attacked us". Ms Bloxom also acknowledged not having complied with the officers' 
demand that she get on the ground. Like Mr. Hervieux, she felt she had no obligation to do so.


35  Mr. Lavert was Mr. Hervieux's and Ms Bloxom's tenant. He said that, as the police arrived, 
Mr. Hervieux left the patio of his residence and seemed belligerent as he did so. Mr. Lavert said 
Mr. Hervieux "went out and met" the police. He said that on confronting the police, Mr. Hervieux 
tried to strike one of the police officers but was himself hit on the nose by the officer's fist. He 
said Mr. Hervieux did something that angered the officer before the blow. Subsequently, Mr. 
Levert amended his testimony to say that Mr. Hervieux was swinging his hands above his head 
before he was struck and only may have been trying to hit the officer. In the course of his 
evidence, Mr. Lavert also, as indicated earlier, contradicted himself on the issue of whether Mr. 
Hervieux told him why the police were present on the property. Initially, in cross, he said Mr. 
Hervieux advised that the police were there looking for a gun. Subsequently, in re-examination, 
he said Mr. Hervieux did not tell him why the police were there. In general, Mr. Lavert seemed 
somewhat infirm and confused. He volunteered early in his testimony that "I forgot a little bit 
now, you know, I can't help it". Without ascribing to Mr. Lavert any intention other than to do his 
best as a witness, I noted that he frequently misunderstood the questions he was asked and 
provided information not called for by the questions. Taking all of these features of his evidence 
into account, I have concluded that it would be inappropriate to give any significant weight to Mr. 
Lavert's testimony concerning the details of Mr. Hervieux's arrest.


36  I turn to analysis. Firstly, the allegation of obstruction by Mr. Hervieux.


37  In my view, in determining whether the Crown has proven resistance or wilful obstruction on 
Mr. Hervieux's part pursuant to s. 129 of the Criminal Code, the critical factual issue is the 
manner in which the police officers physically engaged with him. The Crown's emphasis of Mr. 
Hervieux's and Ms Bloxom's antecedent lack of cooperation with the police, on the one hand, 
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and the defence emphasis of the fact of a nonconsensual sweep of the property by the police on 
the other, are of background significance only.


38  I say this because, as to the first of these collateral matters, there is clear evidence from the 
senior police officer involved, Superintendent Gentle, that the failure of Mr. Hervieux and Ms 
Bloxom to stay inside their residence during the police occupation of the property was not 
regarded as criminally obstructive: "We had no grounds to arrest them for standing outside their 
residence." There is also the evidence of the arresting officer, Constable Strickler, that the point 
at which he felt constrained to arrest Mr. Hervieux was the point at which Mr. Hervieux pulled 
away from his grasp and not before.


39  As to the police presence on the property, Mr. Hervieux acknowledged in his evidence that 
he did not regard the police occupation as problematic.


40  Mr. Filipovic, for Ms Bloxom, submits however that one of the reasons the obstruction 
charge against his client, and, by logical extension, Mr. Hervieux, fails is that "the police were 
not engaged in any lawful use of the property" at the time of the arrests. Ms Bloxom's position, 
as stated in her factum, is that, by the time of her arrest, the "limited bank of time for the police, 
to be on the relevant properties without a warrant, in response to the 911 call, had long since 
expired." In this regard, Ms Bloxom relies on R. v. M. (N.) (2007), 223 C.C.C. (3d) 417 (Ont. 
Sup. Ct.)


41  I do not agree that the police occupation of the property at the time they engaged Mr. 
Hervieux and Ms Bloxom has not been shown by the Crown to be reasonably necessary. At that 
stage, the police had received a 911 call and the conflicting Simpson and Vienneau stories 
concerning Mr. Vienneau's possession of a firearm and threats against police. They had 
received Ms Geroux's statement that Mr. Vienneau had, on a previous occasion on the property, 
been in possession of a 30/30 or .22 rifle. They had not located any firearm. These 
circumstances supported a reasonable belief by the police that an offence under s. 88 of the 
Criminal Code had been committed and that the weapon in question remained on the property, 
as did several civilians. Given the unanswered questions about both the identity of the reported 
hostile gunman and the whereabouts of the reported firearm, I also regard the prevailing 
circumstances as exigent and the obtaining of a search warrant under s. 487(1) of the Criminal 
Code as impracticable.


42  R. v. M. (N.) does not assist the accused in this regard. There, the intention of the authorities 
was the arrest a suspect at his house for assault. Nonetheless, the police occupied the curtilage 
of the suspect's property and conducted surveillance of him for approximately three hours. As 
found by Justice Hill, the evidence in R. v. M. (N.) did not support the opinion of the supervising 
police officer that the suspect represented a danger to other civilians (there were none on the 
property), the police (so long as they did not create the danger by advancing), or the suspect 
himself. Here, there were civilians on the Hervieux/Bloxom property, the subject had been 
reported to have an animus against police and might well leave the property, and one report to 
the police had suggested the suspect was suicidal. An additional distinction is that, in R. v. 
M.(N.), there was no 911 call and the police supervisor had not, unlike Superintendent Gentle 
here, placed the situation at such a level of urgency.



https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8P-SF01-JTGH-B3X5-00000-00&context=
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43  Thus, in my view, there was nothing inappropriate or excessive about the officers' insisting 
that no one, included Mr. Hervieux and Ms Bloxom, interfere with their clearing exercise or their 
sweep of the easternmost and the middle buildings. However, according to Constable Strickler's 
and Superintendent Gentle's evidence, there had been no interference, at least not in a criminal 
sense, by Mr. Hervieux or Ms Bloxom until the time of Mr. Hervieux's takedown. Thus, the 
question is whether the Crown has proven beyond a reasonable doubt wilful obstruction by Mr. 
Hervieux at that time.


44  Mr. Hervieux and Ms Bloxom described Mr. Hervieux's arrest as an "attack" and a "tackle". 
Mr. Hervieux is very clear in his evidence that he was taken from his feet by the officers in one 
fell swoop and was never in a position to contemplate the prospect of resistance. Constable 
Does and Constable Strickler, on the other hand, both testified that the arrest of Mr. Hervieux 
involved phases: a laying on of hands, a pause to see if he would comply, and the further 
application of force when he did not.


45  While, for reasons set out subsequently, I reject one significant aspect of Mr. Hervieux's and 
Ms Bloxom's description of Mr. Hervieux's takedown - namely, the alleged blow with the rifle - I 
am left in doubt about whether the takedown was a single action by the officers which began 
when they and Mr. Hervieux were still apart (Mr. Hervieux's and Ms Bloxom's version), or the 
sequential, taking in hand of Mr. Hervieux when he was upright, resistance by him, and then a 
forcing down (the police version). That doubt is the result of the testimony of Mr. Hervieux and 
Ms Bloxom and the testimony of several officers as to the plan which informed their actions. 
Constable Strickler of TRU said that, on seeing Mr. Hervieux standing close by drinking coffee 
and insisting the police leave, "I made a decision to continue this investigation and to deal with 
this properly." Constable Asen of TRU and Constable Does of ERT both testified that the 
accepted procedure for "clearing" property - that is, the sort of brief search to ensure the 
absence of threat of harm in which these teams were engaged - involves requiring the persons 
encountered to become prone and then to be secured. This protocol, calling for compliant, and 
indeed, prone occupants of an area being cleared, appears to have influenced the officers' 
actions in relation to Mr. Hervieux. It was not a protocol which gave much scope for resistance: 
the choices appear to have been immediate, voluntary compliance or takedown. Mr. Hervieux 
had communicated his noncompliance by words to the police. Although Constable Strickler's 
and Constable Does's evidence is to the effect that Mr. Hervieux was given an opportunity to 
indicate whether he would accept control, I do not have the necessary degree of assurance that 
this is so. These were young, large officers well trained in physical confrontations. What may 
have seemed to them an adequate opportunity for response to being take in hand may, to Mr. 
Hervieux and Ms Bloxom, have been the continuous "tackle" and "attack" which they described.


46  Certainly, and importantly in this case, there is no evidence that Mr. Hervieux, or Ms Bloxom, 
was aware of the "prone out" protocol described by Constable Does, or of proper procedure by 
which police forces clear properties, or even that the residential properties were being cleared. 
Parenthetically, I will say that I am not convinced about the necessity of "proning out" an 
occupant in all such sweeps, or in this one, a matter not pressed in the Crown's evidence. I take 
the point made by Constable Banks, among others, that the potential of a nearby and hostile 
gunman meant that the less exposure the better for the police and the civilians. However, such a 
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concern does not seem to have governed the "proning out" of Mr. Hervieux and Ms Bloxom. 
Shortly after it occurred, the police brought the two back to their feet and led them, noisily at 
least in the case of Ms Bloxom, to awaiting police cruisers at the command post.


47  The aspect of Mr. Hervieux's and Ms Bloxom's version which I do not accept is their 
evidence that Mr. Hervieux was knocked to the ground by a strong blow to the nose from the 
butt of Constable Strickler's firearm. Constable Strickler denied any such blow. No other officers 
mentioned it in their descriptions. The photographs of Mr. Hervieux's face taken shortly after his 
arrest show a bloody abrasion to the bridge of his nose. However, this was apparently the extent 
of the injury to that area of Mr. Hervieux's body and is considerably less than one would expect 
from a powerful blow of a rifle butt as described by the accused.


48  I note also in this regard Ms Bloxom's evidence that, in consultation with Mr. Hervieux, she 
prepared a statement of his recollection of the incident the following day (made Exhibit 25 at 
trial). Nowhere in this recounting of the arrest is mention made of Mr. Hervieux being struck by 
any officer's firearm, surely an important and memorable feature of the altercation if it occurred.


49  If Mr. Hervieux did not have the opportunity in the circumstances of the takedown to respond 
to Constable Strickler's efforts to control him - a slim prospect but one which I see as material 
and persisting on this record - then neither the actus reus nor the mens rea of the obstruct 
offence is established. If only by reason of lack of time, as opposed to compliant disposition, Mr. 
Hervieux did not wilfully obstruct. If Mr. Hervieux had committed no offence before or as he was 
taken down, non-excessive resistance on his part once taken down would not be unlawful. For 
that proposition, I rely on the authorities of R. v. Richards (1999), 120 (O.A.C.) 344; and R. v. 
Plamondon (1997), 121, C.C.C. (3d) 314 (B.C.C.A.). At their most aggressive, Mr. Hervieux's 
actions after being taken to the ground were struggles as he lay under the officers, in shorts, on 
his front and face, on a gravel surface. I see no basis to find that such actions constituted 
excessive force.


50  For the foregoing reasons, I find Mr. Hervieux not guilty of the charge under s. 129(a) of the 
Criminal Code.


51  I turn then in my analysis to the allegation of obstruction by Ms Bloxom.


52  I have acquitted Mr. Hervieux based upon my uncertainty as to whether he experienced any 
opportunity to resist his takedown or to contemplate resistance as he was arrested. While the 
issue was not central to the path I have followed to the outcomes in this trial, I do not find that 
the actions of the police leading up to the arrest of Mr. Hervieux or Ms Bloxom were unlawful or 
inappropriate. The officers were on the property under orders to clear the east and middle 
homes. Superintendent Gentle's information was that civilians remained in the property, that the 
reported firearm had not been recovered, that the reported gunman had said he wanted to take 
on the police and that the reported gunman in custody was denying involvement. The clearing or 
sweep exercise seems to me to be justified here where it was not in R. v. M.(N.). Further, I 
accept the evidence of Constables Sutton, Asen, Banks and Strickler that a sweep reasonably 
includes the securing of the occupants of the property being swept.
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53  Thus, it would not have been unlawful for Constable Strickler and Constable Does to take 
hold of Mr. Hervieux when he indicated to them that he did not intend to submit to their authority. 
I have found, however, the possibility that Mr. Hervieux was peremptorily tackled. Implicit in this 
possibility is that the police conduct in effecting the takedown was not lawful. Mr. Hervieux would 
not have been afforded the chance to comply with the officers' legitimate clearing exercise 
before sustaining a violent arrest for non-compliance. What, then, is the significance of this 
possibility for the obstruct charge which Ms Bloxom is facing?


54  The consensus of the evidence at trial was that Ms Bloxom's engagement with the police 
outside the middle residence immediately followed, and was a response to, her observation of 
Mr. Hervieux's takedown. She said:


"After they had him on the ground, they were holding him down with their knees and legs 
and holding his head down. But at that point I was, like I said, I yelled at them, hey, get 
your hand off of him, you have no right to touch him. Then I took my eyes off of him 
because I had to lean forward and set the glass table top down. I didn't want them 
attacking me with the great big friggin' fifty pound sixty pound glass table top, and I was 
scared."


[Transcript April 15, 2008, Volume 11, pp. 73 and 74]


55  Constable Asen testified that Ms Bloxom was obviously concerned with the propriety of Mr. 
Hervieux's arrest, that she was going to his aid and that she was arrested accordingly:


"Mr. Filipovic Q. By her demeanour, was it obvious that she was concerned with the 
propriety of arresting Mr. Hervieux?


A. Definitely. By her demeanour it looked like she was going over to attempt to assist him.


Q. And is that why she was arrested?


A. Yes, she was secured at that time because she had a potential weapon in her hands 
and she was walking over to Constable Strickler's location and my location at that time. 
And she was arrested to prevent anybody from being hurt.


...


 Q. So if Ms Bloxom hadn't interfered with the arrest of Mr. Hervieux, you wouldn't have 
had cause to arrest her?


A. That's correct."


[Transcript May 29, 2006, Volume 3, pp. 108 and 110]


56  Ms Bloxom's altercation can legitimately be regarded as much as an attempt to intervene in 
Mr. Hervieux's takedown and subsequent restraint as it can an independent response to the 
police effort to take control of her. As such, it appears to me that she has a defence to the 
charge. Again, the possibility that Mr. Hervieux was peremptorily tackled bears with it the 
possibility that his arrest was not lawful. If the arrest was not lawful, it was an assault and Ms 
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Bloxom would be justified in using no more, or other, force than that necessary to prevent the 
assault or its repetition, so long as Mr. Hervieux can properly be regarded in the incident as 
someone under Ms Bloxom's protection. For that proposition, I rely on s. 37(1) C.C., as well as 
the decision of R. v. Richards, which I have cited; and R. v. Biron (1975), 23 C.C.C. (2d) 513 
(S.C.C.)


57  As to the level of Ms Bloxom's force, the evidence discloses that she grabbed at Constable 
Asen when he approached her, that she dislodged his headset and that she subsequently 
kicked at Constable Asen as he was "footsweeping" her. These actions would not be 
disproportionately violent for a woman trying to come to her husband's aid following what she 
felt was an assault on him and who, in due course, perceived that Constable Asen intended to 
knock her down, too.


58  As to whether Mr. Hervieux is properly regarded as a person in Ms Bloxom's protection in 
the language of s. 37(1), I note the recent decision of Justice Beaulieu in R. v. Tracey [2008] 
O.J. 2465 (Ont. Sup. Ct.) and its broad construction of the statute to the effect that, where a 
person is in need of assistance and the accused is in a position to provide it, the prerequisites 
are met. Here, from Ms Bloxom's perspective, Mr. Hervieux was pinned against his will by two 
police officers and she felt she could assist him in word and deed. Mr. Hervieux would thus 
qualify under the words of the statutory provision.


59  Finally, whether Mr. Hervieux's takedown was unlawful does not appear to be essential to 
Ms Bloxom's defence under s. 37(1). An honest but mistaken belief, on reasonable grounds, in 
the arrest's unlawfulness would admit the application of the subsection. The authorities for that 
proposition are R. v. Grandin (2001), 154 C.C.C. (3d) 408 (B.C.C.A.); R v. Petel [1994] 1 S.C.R. 
3. I have found small but material room for doubt as to the takedown's lawfulness. In these 
circumstances, the belief in its impropriety to which Ms Bloxom testified cannot be said to lack 
the air of reality.


60  For these reasons, Ms Bloxom is entitled to an acquittal on the obstruct charge.


61  Finally, my analysis on the allegation of assault by Ms Bloxom.


62  Ms Bloxom is alleged by the Crown to have assaulted Constable Banks, following her arrest 
for obstruction, at the point where she was being placed in the cruiser of Constable Jacqueline 
Morris for transportation to the O.P.P. Wasaga Beach Huronia West Detachment.


63  The evidence indicates that there was a significant gap in time between Ms Bloxom's arrest 
for obstruction and the effort to place her in the police cruiser. The arrest took place in the 
vicinity of the middle home on the properly. Ms Bloxom was then led by Constable DeRuiter 
from the middle home to the location of the cruiser of the intersection of County Road 93 and 10, 
a distance estimated by Ms Bloxom at 400 or 500 yards.


64  During the walk, to her relief, Ms Bloxom observed Mr. Hervieux sitting on the ground in front 
of a camper trailer, bleeding but conscious. Ms Bloxom testified that she was cursing and yelling 
and advising the police that they had no right to manhandle her as they were. Ms Bloxom 
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acknowledged that she vigorously resisted the police efforts to put her into the cruiser, 
necessitating both one officer's pushing her into the cruiser and another officer's pulling her into 
the backseat from the cruiser's opposite side.


65  Ms Bloxom denied having kicked Constable Banks or any other police officer but 
acknowledged, in cross-examination, that she was not concerned "with what her feet were 
doing" as she was being pulled into the cruiser.


66  Constable DeRuiter testified that Ms Bloxom was verbally abusive as she was led to the 
cruiser. He said that once they arrived at the cruiser, he stood in front of the open rear 
passenger door of the cruiser looking through the glass as Ms Bloxom was being put inside. He 
said he saw Ms Bloxom kick toward Constable Banks and hit Constable Banks in the hip area. 
Ms Bloxom was barefoot.


67  Constable Banks testified that he and Constable DeRuiter were the officers who took 
custody of Ms Bloxom and took her to Constable Morris's cruiser. He said that he and Constable 
Morris lodged Ms Bloxom in the rear of the cruiser, a process she resisted. Constable Banks 
testified that "she was sitting on the seat with her back almost touching the seat and I observed 
her cock back her left leg and kick out at me striking me in the right hip". Constable Banks said 
he was not injured by this contact.


68  Constable Morris testified that Ms Bloxom was combative, fighting, yelling, screaming and 
noncompliant as she was being searched once at the cruiser. She said that it was other officers 
who placed Ms Bloxom in the rear of the cruiser. Constable Morris acknowledged that she did 
not see any assault of Constable Banks by Ms Bloxom, although she said her attention was not 
consistently on Ms Bloxom as the latter was put in the cruiser.


69  Constable Mark Kuntz was called as a witness by Mr. Hervieux. In cross-examination by Ms 
Tierney for the Crown, he said that he had been a witness to the assault by Ms Bloxom. He said 
that Ms Bloxom was swearing and yelling as she was led to the police cruiser. He also said that, 
while standing at the side of the cruiser's fender, he observed Ms Bloxom kick Constable Banks 
in the pelvic area with her heel as Constable Banks stood at the right rear door of the cruiser. He 
said that, when struck, Constable Banks bent forward in response.


70  The officers who said that they witnessed this assault testified in a dispassionate manner 
about it. They appeared to regard the assault as a relatively trivial part of the incident. Their 
respective testimonies in this area were not internally contradictory and they did not contradict 
one another as to what occurred. All three officers appeared to have made note of the kick. 
Constable Banks, the recipient of the kick, said that it was deliberate, as did Constable Kuntz. I 
accept the officers' evidence that there was, indeed, a deliberate kick by Ms Bloxom of 
Constable Banks. Ms Bloxom's acknowledgement of uncertainty as to what she was doing with 
her feet as she was being put into the cruiser leads me to the view that it is the evidence of the 
officers concerning the kick, and not hers, which should be relied upon.


71  Accepting as I do that an intentional kick occurred, the issue is whether Ms Bloxom's action 
is nonetheless defensible in law. I have concluded that her earlier violent conduct in her dealings 
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with the police has not been proven beyond a reasonable doubt to lack the exonerating features 
set out in s. 37(1) of the Criminal Code. Can the same be said for Ms Bloxom's kick of Constable 
Banks?


72  She cannot be regarded at this point as struggling so as to prevent or abort what she 
regarded as Mr. Hervieux's unlawful arrest. She had observed Mr. Hervieux and knew his arrest 
to have been concluded. It is true that the evidence supports an essentially uninterrupted 
continuum of cursing and struggling by Ms Bloxom from the commencement of her own arrest, 
but the object of her efforts by the time she had been led to the police cruiser was her own 
plight, not Mr. Hervieux's.


73  However, there is little question but that Ms Bloxom continued to regard her own arrest as 
utterly unjustified or that her struggles were a response to that perception.


74  I note again the absence, on the record, of any evidence that Ms Bloxom was aware of the 
"proving out" protocol which the police were employing in clearing the property. Neither she nor 
her husband had been told that their mere presence outside their residence would be regarded 
as obstruction. Nonetheless, when she was approached by the police, Ms Bloxom was told 
several times to get on the ground. She refused, was taken in hand and was forced to the 
ground.


75  According to R. v. Grandin, cited earlier, in an analysis of the availability of the s. 37(1) 
defence, "the accused's state of mind must be examined, and an honest but mistaken belief as 
to the existence of an assault based on reasonable grounds will serve to justify the use of force 
in self defence." That force cannot, of course, be in excess of what is proportionate to the 
perceived assault. The professed honest but mistaken belief must have an air of reality.


76  Because Ms Bloxom had not been forewarned of the risk of arrest or of a potential 
requirement of "proning out", I do not regard her perception of the unlawfulness of her arrest, 
and, thus, of the police assault, as lacking any reasonable basis.


77  Further, while Ms Bloxom's deliberate kick is very close to the line, I am also not satisfied 
beyond a reasonable doubt that, in the circumstances, it was an excessive reaction. She had 
been taken to the ground by several police officers. She was being forced into a police cruiser 
by two male police officers. In the preceding scuffle one of her breasts had been exposed. While 
her own uninterrupted curses and yells seem to have been the cause, she had not been told of 
the reason for her arrest.


78  The effort to arrest Ms Bloxom was still in progress when she was being put in the cruiser. In 
preventing that police effort, Ms Bloxom kicked at Constable Banks. The barefoot kick was 
acknowledged by the police to be relatively minor and part of Ms Bloxom's ongoing resistance.


79  I note the similar conclusion of Justice Flaherty in R. v. Shupe (1992), C.L.B. p. 2473 
(O.C.P.D.) in circumstances where an accused kicked a police officer who was attempting to 
bind his legs following an arrest found to be unlawful.
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80  For these reasons, I find Ms Bloxom not guilty of the assault charge.


81  Before leaving these reasons, I will comment that the conduct of the accused, while falling 
short of proven criminal behaviour, demonstrates a striking absence of common sense. The 
police were attending at the property to protect themselves and the public, not for any nefarious 
purpose. The request being made of the occupants of the Hervieux/Bloxom residence - simply 
that they stay indoors - was not unreasonable. I am unable to perceive any ground for Mr. 
Hervieux or Ms Bloxom to minimize the articulated police concerns or, in the circumstances, to 
make a principle of their freedom of movement to do such things as feed the chickens. 
Assuming good faith on the part of the police and demonstrating a modicum of patience would, 
in this instance, have avoided a most unfortunate series of events.
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The judgment of the Court was delivered by


LAIDLAW J.A. (orally)


1   Upon his trial before His Worship Magistrate O.M. Martin in the Magistrates' Court of the 
County of York, the appellant, together with John Frederick Gailer and William Cuccio, were 
convicted on a charge of common assault on John Fowler on the 17th day of February. 1957.


2  The facts may be stated very briefly. Gailer was driving a motor vehicle and with him in the 
car were William Cuccio and Edward Judge. They followed a car driven by John Fowler. After 
following that car for some time, Fowler turned into a place near where he resided; he stopped 
his car and he observed a few moments later that the car driven by Gailer had stopped nearby. 
Gailer, Cuccio and Judge with one accord got out of the car occupied by them and proceeded to 
the car occupied by Fowler. Fowler, fearing trouble of some kind, locked the doors of his car but 
left the window down to hear what might be said by the persons approaching him. When Gailer 
and his companions were near enough to Fowler's car, Gailer made a motion as if to show that 
he had a weapon of some kind and made a remark to Fowler to the effect that he would burn 
him. Judge took up the gesture by saying yes and he will do it. One of the associates of the 
appellant tried the doors of Fowler's car and found they were closed. Subsequently, Cuccio tore 
the radio aerial from the car. There was no physical violence done to Fowler by either Gailer, 
Cuccio or Judge, but physical violence is not necessary to constitute the offence of assault. That 
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offence is defined in Section 230 of the Criminal Code. That section reads in the relevant parts 
as follows:


" A person commits an assault when, without the consent of another person or with 
consent, where it is obtained by fraud,


...


(b) he attempts or threatens, by an act or gesture, to apply force to the person of the 
other ..."


There can be no doubt whatever that Gailer made a gesture and his conduct indicated that he 
did in fact threaten Fowler and that, consequently, Gailer was clearly guilty of the offence of 
assault as defined by section 230. Judge was a party to that offence by virtue of the provision of 
Section 21 of the Criminal Code. There can be little doubt that Gailer, Cuccio and Judge all had 
a common intention to threaten or to commit an assault upon Fowler and to assist each other 
therein in carrying out that common purpose. Each of them was equally a party to the offence 
and equally guilty of it. We cannot accept the argument of counsel for the appellant that the 
evidence does not support a conclusion that Judge was a party to this offence of assault.


3  In respect of the appeal from sentence, the appellant was convicted at a previous time of the 
same offence. He apparently is disposed to misconduct of this kind and has not profited by 
previous experience in the Courts. The sentence imposed by the learned Magistrate is a term of 
imprisonment for six months definite and an indeterminate term thereafter of three months. It is 
quite impossible to say that that sentence was not appropriate in the circumstances of this case 
and this Court refuses to interfere with it.


4  The appeal against conviction will be dismissed and the appeal, against sentence, will also be 
dismissed. There will be no order as to the time served pending the appeal.
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Case Summary


Criminal law — Offences against person and reputation — Assaults — Aggravated assault — Defence — 
Protection of others — Evidence and proof — Statutory defences or exceptions — Justification of force to 
prevent crime.


Trial on a charge against Foley of aggravated assault for maiming Graham, the complainant. Foley was 
employed as a bouncer at a bar where Graham and several of his friends were drinking. According to Foley, the 
group was creating trouble as they were leaving the bar, where they had been cut off from further drinks, and 
asked to leave. A brawl began and Foley intervened. Another bouncer arrived and placed one of the patrons in a 
headlock. Foley then saw Graham arrive looking as though he was about to attack the other bouncer, and in 
reaction to it, punched Graham once in the head. Graham fell to the floor. The Crown witnesses were members 
of the group with Graham, all of whom testified that the assault on Graham was unprovoked. No one called the 
police at the time. All had criminal records for offences including assault and drug offences. Graham did not have 
any recollection of the event although he thought that he may have fallen. He obtained medical assistance 
shortly afterwards due to dizziness, loss of balance and hearing loss in his right ear. A CT scan revealed three 
fractures in the skull area. Foley did not deny assaulting Graham but claimed that he was acting to prevent the 
commission of an offence. He believed that Graham was about to assault the bouncer. 


HELD: Charge dismissed.


 The evidence presented by the Crown witnesses was not reliable. It was not likely that Foley would have 
punched Graham in an entirely unprovoked manner. There was no doubt that the group was intoxicated and had 
been asked to leave for causing problems in the bar. Foley's punch was at least a contributing cause of 
Graham's injuries above the de minimus range although they might have been contributed to by other causes as 
well. The elements of assault causing bodily harm were established. A reasonable doubt was raised as to Foley's 
intentions at the time he struck Graham. Foley believed that he had no alternative to prevent Graham from 
striking the other bouncer. The situation was a hectic one with events moving quickly and Foley's action could 
not be assessed too strictly. The Crown failed to establish that the force used was more than reasonably 
necessary under the circumstances. The defence in section 37 of the Criminal Code applied in that the other 
bouncer could reasonably been seen as someone whom Foley felt to be under his protection at the time. 
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Statutes, Regulations and Rules Cited:


Criminal Code, ss. 27, 27(a), 27(b), 37, 266, 495.


Court Note: 


Charge: Aggravated assault.


Counsel


A. Cornelius, for the Crown. P. O'Marra, for Mr. Foley.


DURNO J. (orally)


1   On February 13th, 1998, William Graham was drinking at two bars with Cory Copeland and Sean Bigger. As 
they were leaving the second fight broke out during which the accused punched Mr. Graham once in the head.


2  On the 14th or 15th Mr. Graham went to a walk-in clinic complaining of dizziness, loss of balance and hearing 
loss in the right ear. On the 17th he visited Dr. North, a neurologist exhibiting gross unstableness and acute 
dizziness.


3  A CT scan revealed he had suffered the following injuries to the right side of his head: multiple slightly displaced 
fractures to the bone which arches over the ear, a fracture of the temple bone, which covers the hearing and 
balance areas on the right side. He has permanently lost his hearing on the right side. In addition the doctor noted a 
black right eye. There was a hairline fracture of the skull behind the ear on the left side which caused no related 
problems. There was no brain injury caused from any of the fractures.


4  Mr. Graham first spoke to the investigating officers on March the 10th, 1998. Mr. Foley is charged with 
aggravated assault by maiming Mr. Graham. The issues to be determined are:


 1. Has the crown established causation, the link between the skull fractures suffered by Mr. Graham and 
the actions of Mr. Foley.


 2. Has the Crown established beyond a reasonable doubt Mr. Foley was not acting to prevent the 
commission of an offence under s. 27 of the Criminal Code.


 3. Has the Crown established beyond a reasonable doubt Mr. Foley was not acting to prevent an assault 
under s. 37 of the Criminal Code.


THE EVIDENCE:
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5  Mr. Graham says he went to the Cannonball and later the Sword and Shield and had no more than eight Coors 
Light beers at both bars. He drank at the same pace as his friends. The only incident he recalled at the Sword and 
Shield was his party being accused of sneaking in beer. After that he was tired, wanted to leave and started to feel 
uncomfortable.


6  When he left he was feeling good but was still aware. He recalled going out of the bar, coming back in and 
seeing Sean Bigger on the phone with about four people in the foyer area. He did not recall being asked to leave 
the bar, but did say that he may have had an argument with a girl he had known for a long time.


7  His next recollection was waking up the next morning. He felt he was just hung over because he had no 
recollection of being in a fight. He did say, later in his evidence, that his jaw was sore so he knew that he had been 
in a fight. He did not recall haven fallen, nor could he recall telling Dr. North that he may have fallen in the 
washroom. He could not say he had not fallen in the washroom. He recalled a fourth person named Mark being at 
the Cannonball when they arrived and going with them to the Sword and Shield. In cross-examination he admitted 
to having been convicted of assault resisting arrest in 1990 and receiving 40 days in jail.


8  Cory Copeland said the group was all drinking at the same pace and had a total of 12 to 14 beers. They were 
feeling good as they were leaving, not falling down drunk. They knew what they were doing. He recalled no contact 
with the Sword and Shield staff. They were never asked to leave. As they were leaving, Sean was on the phone 
and his group were jumped by three to four men. He had no idea why his group would have been targeted for such 
an ambush. He saw Mr. Foley run across the foyer about 20 feet and swing a closed fist at Mr. Graham. At the time 
the doors from the foyer into the bar were closed. While he did not see the punch land, he heard it and saw Mr. 
Graham out cold on the floor. He himself was jumped by three to four people of the 12 in the foyer at the time 
according to his evidence.


9  He had a record for possession narcotics in 1990 and 1991. He had not called the police about the incident 
because he did not need problems from the police. He said maybe things could be turned around on you. At the 
preliminary inquiry he said when they drove Mr. Graham home and left him, he felt Graham was just drunk. At trial 
he said it was as a result of the combination of alcohol and the punch.


10  Sean Bigger said the group was all drinking at the same pace and in total had about 18 beers. I don't believe 
there is any dispute in the evidence that Mr. Graham was drinking Coors Light. Bigger said he was drunk when they 
left the Cannonball and then had another six at the Sword and Shield. They were all drunk he said. He recalled 
being asked about sneaking beer in, although at the preliminary inquiry he had no recollection of the conversation. 
Mr. Graham might have been arguing with someone in the bar, he said.


11  Bigger said he got up and called his girlfriend to meet him at Graham's when he noticed the others getting up. 
At the preliminary inquiry he said all three left together. He said as Mr. Graham was walking out into the foyer area, 
Mr. Foley came up behind him and struck him with his right hand for no apparent reason. He later, when pressed, 
said it might have been the left hand. There is evidence that Mr. Foley is left handed. When he swung Mr. Foley 
was in the bar area as Graham was going through the open foyer doors. After the punch the staff closed the doors. 
Bigger, as well, knew of no reason for the altercation. He did not call the police. He is not the kind of person who 
would do that. It was not the first bar fight he had been in. He could not recall how many he had been in. While he 
had not mentioned it in his statement to the police or at the preliminary inquiry, at trial he recalled Mr. Graham's 
head hitting off the floor after being punched.


12  Bigger had a record for assault causing bodily harm in 1996 and was awaiting trial for an assault. He admitted 
Mark Skiller had been with them when they left and would have seen the incident. Mr. Skiller was not called, as it 
appears his name was not given to the police by the Crown witnesses. At least one of the Crown civilian witnesses 
had not seen him since. According to Mr. Bigger, Skiller was not involved in the incident.


13  In a statement to the police on March 20th, 1998, Mr. Foley acknowledged he was working as a bouncer on 
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February 13. The four patrons were seated in the front row of the strip bar and were in his words, "kind of tipsy". 
One of the guys had been mouthy with one of the girls. He guessed the waiter had cut them off. Then the four had 
more beers. They said that they had been purchased by a friend. Before any incident he had been speaking to one 
of the four who told him he didn't want to, and there is an inaudible section in the video tape, referring to the fact 
that the group, the four patrons, were tough.


14  As they were leaving, one of the four was standing at the door "bitching" at the staff. He pushed an employee, 
Peter, and Foley pushed him back. The biggest patron, who would be Sean Bigger, made the first punch and was 
put in a headlock by another bouncer, Sean Callahan. In his statement Mr. Foley said,


"All of a sudden I seen this little short guy come over the top, over the top of Sean, so I figured now he is 
going to come and hit Sean, so I just walked over, you know, it wasn't very far and I just threw a punch. 
When I looked he was on the floor. His friends took him out walking fine but a little wobbly. There were 20 
to 30 people in the foyer."


He was asked what he referred to when "he was coming over the top" and he responded,


"Well, there was such a crowd there, he was coming in. When I came in he was coming in between people, 
where Sean had him in a headlock, his buddy, I guess, he was coming in around Sean, so I had the 
assumption he was going to come in and try and tackle Sean from behind, so I just moved in and threw a 
punch with my left hand."


Foley said he guessed he struck him in the head.


15  Dr. North confirmed that Mr. Graham had told him he may have fallen after being taken home and before he 
went to doctors. He also told the doctor he had a fair number of beers in the bar and had had a bit of an altercation 
with a bouncer. The doctor could not say the fractures were from one blow to the head. It was possible the injuries 
were caused hitting a sink or tile floor. Such injuries were possible to sustain in a fall.


16  The defence called Sean Callahan who worked as a bouncer at the Sword and Shield. He heard Mr. Foley ask 
the group to leave. As they got to the foyer the shorter stockier and curly haired one became very aggressive and 
mouthy. He started pushing and punching the bartender. Mr. Callahan grabbed the patron by the neck and held him 
back although he remained able to kick at the bartender. Another of the four patrons had Callahan by the left 
shoulder pulling on him. From his right side he saw a third from the group approaching although he could not see 
his facial expression or hands. While he did not see Foley hit the man, he heard it. In his words, "Harry took care of 
it".


17  In cross-examination he said he had been instructed as a bouncer to defuse situations without violence unless 
violence had already started. He referred to what developed as a brawl.


18  Foley testified the group had been cut off but had beer. They were confronted twice, once saying the bartender 
served them and the second that a friend bought the beer. He spoke with the fourth guy in the group, apparently 
Mark Skiller, and was told he shouldn't start problems with the patrons because they were tough and the staff would 
lose. Mr. Graham had been to the V.I.P. lounge speaking in a loud and ignorant fashion to a dancer who asked 
Foley to get Graham away from her. Graham left but was in Foley's words, "still mouthing off".


19  Mr. Foley confirmed the incident with the bartender and said the fourth guy came onto him wanting to fight, 
ripped his shirt and pushed him. As things were heating up and Callahan had Bigger in a headlock, he saw Graham 
coming from the area of the washroom towards Callahan from the right. He was "coming pretty good with his hands 
up". He felt he was going to hit Callahan so he hit him with his left fist in a roundhouse fashion. He thought he 
connected on the jaw.


20  He described what was occurring in the foyer as mayhem. He regarded all four patrons as intoxicated. They 
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were a minimum of 12 to 14 people in the foyer. He felt he had no other option but to hit because with all the people 
he couldn't get to him. He didn't feel he had enough time to get right to him. He couldn't get through the people. Had 
he not struck Mr. Graham he felt Mr. Graham would have hit Callahan.


21  He agreed he had a duty as a bouncer to protect all patrons in the bar including those intoxicated ones who 
were asked to leave. He had asked Bigger and Copeland specifically to leave but not Graham directly. He said Mr. 
Graham had moved seven to nine feet from where he first saw him approaching Callahan and where he intercepted 
him. He was moving rapidly, his hands in the air but not in fists. Graham looked, in Foley's words, "grumpy". He did 
not decide to intercede until he was three feet from Sean Callahan where he lunged forward and threw a punch. He 
felt it was the only thing he could do. He had to stop the guy. After Graham hit the floor he turned his attention to 
helping others. He had no idea he was hurt and did not feel it was necessary to make sure Graham was controlled 
as a continuing risk to Callahan.


22  He acknowledged that he had not told the police in the video taped interview Graham had his hands up. He had 
no idea why he had not done so, except that he had never been specifically asked that by the officer. He had not 
seen Graham in a fight but said he saw him arguing and perhaps pushing near the washroom, although he could 
not say if that contact was accidental.


ANALYSIS:


23  Mr. Cornelius, with his customary fairness, concedes that there are problems with the Crown's civilian witnesses 
as a result of alcohol consumed. He submits, however, that Bigger and Copeland are consistent in that Mr. Graham 
was doing nothing when he was punched by the accused.


24  The evidence presented by the Crown civilian witnesses cannot be relied upon to establish beyond a 
reasonable doubt Mr. Foley went over and punched Mr. Graham for no apparent reason when Mr. Graham was just 
standing there or leaving. The witnesses are neither credible nor reliable. Their evidence is fraught with 
inconsistencies. Mr. Graham was feeling good but aware when he left, yet cannot remember anything about the 
altercation. His recollection of the amounts consumed is at odds with his friends. He says he was aware when he 
left yet at one point said he assumed in the morning his condition was because of alcohol consumed. He has a 
vague recollection of some events before the altercation. I cannot act upon his evidence. In reaching this 
conclusion, I have disregarded his dated criminal record.


25  Messrs. Copeland and Bigger say this was a totally unprovoked ambush, my words not theirs, for reasons they 
cannot provide. They were doing nothing wrong. Copeland gets them up to 12 to 14 beers and Bigger to 18. There 
is no doubt all three were drunk and causing problems in the bar. I accept they were asked to leave. Their account 
of no conflict or not being asked to leave is not credible. Their account of how and where the assaults occurred are 
inconsistent. Copeland has Foley coming across the foyer to hit while Bigger has it from behind with Foley in the 
bar area.


26  The true extent of their drinking is reflected in their attitude to their injured friend when they take Graham home. 
If, as Graham says, they were not drunk, they left a friend laying on the couch injured and mumbling. What is more 
likely is they were all drunk and felt it was as a result of alcohol ingested, as Mr. Graham's two friends said at the 
preliminary inquiry.


27  What remains is the account of the events of Mr. Foley and Mr. Callahan, the evidence of Dr. North and the 
statement of Mr. Foley. Mr. Cornelius agreed in argument that I would have to disbelieve Mr. Foley and find his 
evidence did not raise a reasonable doubt in order to convict relying upon R. v. W.D. (1991), 63 C.C.C. (3d) 397. If I 
did not believe and I am not left in a state of reasonable doubt by the evidence of Mr. Foley, I must consider 
whether on the basis of the evidence which I do accept I am convinced of his guilt beyond a reasonable doubt.


28  On reflection, I think that perhaps my question to Mr. Cornelius may have been somewhat misleading, having 
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regard to the fact that aspects of the defence have an objective component. I could believe, or not reject, Mr. 
Foley's evidence as to his belief and still convict if I found his honest belief was unreasonable.


29  I found Mr. Foley in general to be a reliable and credible witness. In general terms I accept his account as to 
how the incident occurred. This was not an ambush but a combination of a group of rowdy drunken patrons being 
evicted from the bar.


30  I accept the evidence of Mr. Callahan about having Sean Bigger in a headlock, being bothered by one person 
from the left and seeing a person coming from the right. His evidence he did not see the arms or facial expression 
of Graham give a ring of truth and credibility to his evidence.


31  As regards Mr. Foley, I do not accept every word he said, but I am certainly left in a state of reasonable doubt 
as to his thinking and intentions at the time. He added the fact of Mr. Graham coming across the room towards 
Callahan with his arms up to his account at trial. The part that was added was the arms up. This was volunteered as 
opposed to being responsive to a direct question about the hands. However, he had just heard Callahan asked 
about the location of the hands. In addition, had he wanted to embellish his answer he could have said Foley had 
his fists clenched as he went across the room. He said his hands were open.


CAUSATION:


32  In order to establish the necessary link between the injuries caused, the Crown need only show the punch was 
at least a contributing cause outside the de minimus range. Smithers v. R., (1977), 34 C.C.C. (2d) 427, a judgment 
of the Supreme Court of Canada.


33  Dr. North described the three areas of injuries as follows: comminuted fracture of the zygoma which is an arch 
of bone just anterior to the ear. Comminuted means it was broken or fractured in more than one place and was 
slightly displaced. There was also evidence of a fracture deep in the temporal bone which is a bone in the side of 
the head which includes the zygoma. Inside the temporal bone are the major structures of the ear, the inner and 
middle ears and the balance system. There was a fracture of the interior temporal bone called the petrous portion, 
the portion containing the inner aspect of the balance and hearing system. The fracture line ran through the two 
systems. On the left side was a hairline fracture of the occipital bone, a thick bone at the back of the head which 
protects the back of the skull. There was bruising around the zygoma area and the ear. Mr. Graham also had a 
black right eye.


34  Dr. North could not say the fractures were caused from one punch to the head. It was possible the injuries 
resulted from a fall or hitting a sink or tile. Mr. Graham said he couldn't say he did not fall in the washroom. He told 
Dr. North he "may" have, which cannot be used for the truth of the statement but is relevant to his credibility.


35  There were no questions of the doctor as to whether one punch could result in the three injuries. I have some 
concern whether they could all result from one punch.


36  Mr. Cornelius submits that either of the two fractures of the skull qualify for maiming and in effect one of them 
had to come from the punch. Having rejected the Crown's civilian witnesses about the circumstances under which 
the blow was struck, I am left with the evidence of Mr. Foley and in effect, really in terms of the punch, one punch is 
not inconsistent with any of the crown's evidence. He punched him once in the head. I am satisfied that the punch 
knocked him out for some period of time.


37  No argument was addressed as to the meaning of "maim" which has not received a great deal of judicial 
interpretation. The leading case is R. v. Schultz, (1962), 133 C.C.C. 174, in which the Alberta Court of Appeal found 
the accused who deliberately broke the victim's leg had maimed him. The Court accepted the definition which 
involved a hurt of any part of a man's body whereby he is rendered less able to fight either by way of defending 
himself or annoying his adversaries. The definitions the Court looked at all involved the victim being deprived of a 
part of his body which would be serviceable in a fight.



https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3S1-JT99-24XG-00000-00&context=
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38  I am satisfied beyond a reasonable doubt the punch was a contributing cause above the de minimus range to 
the head injuries suffered by Mr. Graham. I am satisfied that at least one of the skull fractures suffered were as a 
result of the punch. The only evidence of another fall was from the doctor that Mr. Graham said he may have fallen.


39  Given the definition of maim in Schultz, I have some difficulty in concluding that Mr. Graham was maimed within 
the meaning of the section. Subject to hearing any further submissions counsel wish to make after I conclude the 
reasons, I would think that certainly the elements of assault causing bodily harm have been established subject to 
sections 27 and 37. Section 27 of the Code states:


"Everyone is justified in using as much force as is reasonably necessary;


(a) to prevent the commission of an offence,


(i) for which, if it were committed, the person who committed it might be arrested without 
warrant, and


(ii) that would be likely to cause immediate and serious injury to the person or property of 
anyone; or


(b) to prevent anything being done that, on reasonable grounds, he believes would, if it were 
done, be an offence mentioned in (a) dealing with the powers of arrest and immediate or 
serious harm."


40  Mr. O'Marra submits both sections are applicable to the actions of Mr. Foley.


41  In relation to 27(a) the Crown must establish beyond a reasonable doubt one of the following:


The force used by Mr. Foley was not reasonably necessary. This imports an objective test. The accused 
must believe his actions were necessary, but that belief must be one that a reasonable person would have 
held in that situation. The doctrine of mistaken fact applies to the section. The belief may be reasonable but 
mistaken. R. v. Baxter, (1975), 27 C.C.C. (2d) 96. While that case deals with s. 34, in my view it is 
applicable to s. 27. In addition from Baxter:


"A person defending against an attack reasonably apprehended cannot be expected to weigh to a 
nicety the exact measure of defensive action required."


42  The second element the Crown must establish beyond a reasonable doubt, that one of the three doesn't apply, 
that he was not preventing the commission of a crime for which the person who committed it might be arrested 
without a warrant. Under s. 495 a peace officer may arrest without a warrant a person he believes has committed or 
is about to commit an indictable offence. An assault pursuant to s. 266 can be an indictable offence.


43  Number three, that the offence would not be likely to cause immediate and serious injury to the person or 
property of anyone. In relation to s. 27(b) the Crown would have to establish beyond a reasonable doubt that the 
force used by Mr. Foley was not reasonably necessary as I have described it above or that Mr. Foley did not believe 
the offence he was preventing would be an offence described in (a) or that Mr. Foley's belief he would be 
preventing that type of offence was not reasonable.


44  Two factors are important in assessing s. 27 and s. 37. First I accept that what was occurring was a brawl in a 
confined area. It was a hectic situation where detached reflection was not possible. Things were moving quickly 
with impressions drawn and decisions made quickly. Second, the person defending against an attack cannot be 
expected to weigh to a nicety the measure of response necessary given the intoxicated state of the patrons being 
evicted, the comments I find were made to the accused by Skiller about their toughness, the aggressive actions of 
the group leaving and Graham's quick trip across the foyer towards Callahan.


45  I do not reject Mr. Foley's evidence that he honestly believed Graham was going to hit Callahan. Given the 
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circumstances confronting him, I am not prepared to reject his evidence that he honestly felt he had no alternative. 
In the relative calm of a courtroom many months later, there is no doubt alternatives may have been available. The 
key is his thinking at that time.


46  Has the Crown established his actions and beliefs were not objectively reasonable? In s. 27 the force used must 
be reasonably necessary. Looking at events as they transpired in the foyer and the words and actions of the 
patrons being evicted I cannot conclude the Crown has established beyond a reasonable doubt the force was not 
reasonably necessary. He might have been able to grab Graham, but that is not the test. In those circumstances 
facing Mr. Foley, it was reasonable to assume Graham was not going across the foyer to chat with Mr. Callahan. He 
may not have intended to strike Callahan, but it was not unreasonable for Mr. Foley to feel he would.


47  The concern I have with s. 27(a) is the requirement that Graham's assault would likely cause immediate and 
serious injury to Callahan. In R. v. Hebert (1996), 48 C.R. (4th) 204, the Supreme Court of Canada held:


"Section 27 justifies the use of force which is reasonably necessary to prevent the commission of an 
offence. The section is clearly designed to permit an innocent bystander who witnesses an offence being or 
about to be committed to use force to prevent the offence from occurring. It would make no sense to 
classify a personal assault as the commission of an offence which triggers the use of s. 27."


48  I cannot conclude that the assault contemplated by Graham was likely or probably to cause immediate and 
serious injury to Callahan. The evidence is Callahan had one patron in a throat hold with another patron on his 
shoulder. Graham approached from his right and rear quickly in a foul mood with his hands up. Mr. Foley said he 
went over Callahan and was going to hit or tackle him.


49  Mr. O'Marra argues that the facts here establish that one punch can cause immediate and serious injury, 
accordingly, if Mr. Graham was going to hit Callahan, there could be an immediate and serious injury. I agree it 
could happen, but the phrase in the section is likely to cause immediate and serious injury, not possibly. While it 
was possible Graham could have caused immediate and serious injury with a punch or tackle, it was not likely. As 
regard to s. 27(a) the Crown has established beyond a reasonable doubt the offence being prevented was not one 
which would cause immediate and serious injury.


50  S. 27(b) allows a defence to succeed unless the Crown establishes Mr. Foley did not feel on reasonable 
grounds that the type of offence referred to in 27(a) would be committed. First Mr. Foley did not say he feared 
immediate and serious injury to Mr. Callahan. Second, I cannot infer from his evidence at trial or his statement that 
he feared for immediate and serious injury. He felt he was going to tackle or hit Sean from behind. He saw him 
come over the top of Sean. In my view, there is no evidence of the subjective belief required. There is no basis 
upon whether to conclude that the type of injury contemplated by s. 27(a) would occur.


51  The Crown has established beyond a reasonable doubt that s. 27(b) does not apply.


52  S. 37 indicates:


"1. Everyone is justified in using force to defend himself or anyone under his protection from assault if he 
uses no more force than is necessary to prevent the assault or repetition of it.


2. Nothing in the section justifies the wilfull infliction of any hurt or mischief that is excessive having 
regard to the nature of the assault the force was intended to prevent.


53  The Crown is required to establish beyond a reasonable doubt;


 1. Mr. Callahan was not under the protection of Mr. Foley.


 2. Mr. Foley used more force than was necessary to prevent the assault.



https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3V1-JF75-M3PX-00000-00&context=





Page 9 of 10


R. v. Foley, [2000] O.J. No. 5204


 3. Mr. Foley wilfully inflicted the hurt that was excessive having regard to the nature of the assault the 
force used was intended to prevent.


54  Section 37(1) does not require that the assault be of any particular type. In s. 37(1) there is no indication that 
the assault be reasonably apprehended. However in s.s. 2 the nature of the assault the force was intended to 
prevent is relevant which would relate to one.


55  Was Callahan a person under the protection of Mr. Foley? The scope of this element of s. 37 has not been 
defined by binding authority and appears to have developed on a case by case basis.


56  In R. v. Jenkins (1996), 48 C.R. (4th) 213, the Court of Appeal assumed an accused, who on one version of the 
facts intervened striking the deceased in the head with a hammer when the deceased had the accused's brother on 
the ground about to stab him was acting to prevent an assault on the person under his protection.


57  In R. v. Webbers [1994] O.J. No. 2767, Mr. Justice O'Connor found a friend being improperly restrained in a 
mental hospital by police and attendants was under the protection of the accused.


58  In R. v. Barkhouse (1983), 58 N.S.R. (2d) 393, the trial judge found a motorist who came upon a stranger being 
assaulted by police was acting to prevent an assault on someone under his protection.


59  In R. v. Duffy (1966), 50 C.A.R. 68, the English Court of Appeal held:


"Quite apart from any special relations between the person attacked and his rescuer, there is a general 
liberty even as between strangers to prevent a felony, that is not to say of course that a newcomer may 
lawfully join a fight just for the sake of fighting. Such conduct is wholly different in law from that of a person 
who in circumstances of necessity intervenes with the sole object of restoring the peace by rescuing the 
person being attacked.


60  In Webbers Mr. Justice O'Connor found the phrase in its broadest sense meant:


"Anyone who requires protection which the accused may be able to provide."


61  Given the fact situation here, I am not satisfied beyond a reasonable doubt the Crown has established Mr. 
Callahan was not a person under the protection of Mr. Foley. He was a fellow employee engaged in the same 
activity, making sure the patrons were ejected. Callahan was in a vulnerable position and required protection.


62  Was the force no more than was reasonably necessary? The force applied must be no more than was 
necessary to prevent the assault and cannot be excessive having regards to the nature of the assault the force was 
intended to prevent. The force used must be proportionate. R. v. Molder (1978), 40 C.C.C. (2d) 1.


63  The issue is not determined by looking at the injuries suffered by Mr. Graham. The result may however provide 
some evidence as to the degree of force used. Mr. Foley's belief that Mr. Graham was going to strike Callahan was 
not unreasonable in the circumstances. As indicated earlier, the group was drunk which can lead to unpredictable 
behaviour. He had been warned by Mark the group was tough, the staff would lose in an altercation. Graham was 
coming across the room towards a person in a vulnerable position. Detached reflection is not a prerequisite for s. 37 
nor is it a luxury available to a person in the situation that Mr. Foley found himself.


64  I am not satisfied beyond a reasonable doubt the force used was more than was necessary to prevent the 
assault on Callahan. This was a brawl involving the friends of Graham. He was drunk and had been verbally 
aggressive before with a dancer. The response on all accounts was one punch. Foley's belief Graham was going to 
strike or tackle Callahan has not been established by the Crown to be unreasonable. One punch in response to that 
perceived assault was not excessive. The Crown has not established beyond a reasonable doubt that s. 37 does 
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not apply and the charge is dismissed.


End of Document
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